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I. Bank Partnership Model:  Interest Rates, Valid-When-Made/Madden and True Lender 
 

A. FDIC/OCC Rules 
 

The Federal Deposit Insurance Corporation and Office of the Comptroller of the 
Currency, in a follow up to their joint amicus brief in support of the appeal of a 
bankruptcy court ruling on the valid-when-made doctrine, have issued notices of 
proposed rulemaking clarifying federal interest rate authority for federally insured state 
banks and the permissible interest rate on loans that are transferred by a national bank or 
federal savings association.  84 Fed. Reg. 66845 (Dec. 6, 2019) (FDIC); id. 64229 
(Nov. 21, 2019) (OCC); see (previously discussed) joint amicus brief filed in Rent-Rite 
Super Kegs West Ltd v. World Business Lenders, LLC, No. 1:19-cv-01552-REB (D. Col. 
filed Sept. 10, 2019).  The FDIC’s proposal is broader because the FDIC seeks to codify  
more than 20 years of legal guidance regarding insured banks’ interest rate authority, 
generally bringing the FDIC’s rulemaking into line with prior OCC precedent.  While the 
proposals do not address “true lender” issues specifically, the agencies did take the 
opportunity to reiterate their opposition to bank partnerships “with the sole goal of 
evading a lower interest rate established under the law of the [nonbank] entity’s licensing 
state.” 
 

 https://www.fdic.gov/news/news/press/2019/pr19107.html 

 https://www.occ.gov/news-issuances/bulletins/2019/bulletin-2019-58.html 

 https://oag.ca.gov/system/files/attachments/press-docs/Multistate%20comment%20--
%20OCC%20Madden%20%28FINAL%29.pdf (States reply) 

 
B. Senators Issue Letter in Opposition 

 
Sen. Sherrod Brown (D-OH) and five other Senators oppose the FDIC and OCC 
proposals.  
 

 https://www.brown.senate.gov/newsroom/press/release/brown-senators-slam-regulato
rs-for-rent-a-bank-arrangement 

 
C. States Reply 

 

 https://oag.ca.gov/system/files/attachments/press-docs/Multistate%20comment%20--
%20OCC%20Madden%20%28FINAL%29.pdf 

 
D. Industry Replies 

 

 https://structuredfinance.org/wp-content/uploads/2020/01/SFA-BPI-Comments-on-
OCC-VWM-Proposal-January-2020.pdf 

 

https://www.fdic.gov/news/news/press/2019/pr19107.html
https://www.occ.gov/news-issuances/bulletins/2019/bulletin-2019-58.html
https://oag.ca.gov/system/files/attachments/press-docs/Multistate%20comment%20--%20OCC%20Madden%20%28FINAL%29.pdf
https://oag.ca.gov/system/files/attachments/press-docs/Multistate%20comment%20--%20OCC%20Madden%20%28FINAL%29.pdf
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.fdic.gov%2Fnews%2Fboard%2F2019%2F2019-11-19-notice-dis-c-fr.pdf&data=01%7C01%7Crohit.kirpalani%40atlanticus.com%7C34753e0559b34c9973c708d76f88f048%7C4cd35b8f189647d094dbfd52abe11fcf%7C0&sdata=L3h5UHDWySYblfl3CS0c6XKa2kcLaYkiZhKkc3Q3EUk%3D&reserved=0
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.occ.gov%2Fnews-issuances%2Fnews-releases%2F2019%2Fnr-occ-2019-132a.pdf&data=01%7C01%7Crohit.kirpalani%40atlanticus.com%7C34753e0559b34c9973c708d76f88f048%7C4cd35b8f189647d094dbfd52abe11fcf%7C0&sdata=lBPDO3%2F8hNFlPh0wWQjDuXnjN3JiG1zsPxkC65ljE44%3D&reserved=0
https://www.brown.senate.gov/newsroom/press/release/brown-senators-slam-regulators-for-rent-a-bank-arrangement
https://www.brown.senate.gov/newsroom/press/release/brown-senators-slam-regulators-for-rent-a-bank-arrangement
https://oag.ca.gov/system/files/attachments/press-docs/Multistate%20comment%20--%20OCC%20Madden%20%28FINAL%29.pdf
https://oag.ca.gov/system/files/attachments/press-docs/Multistate%20comment%20--%20OCC%20Madden%20%28FINAL%29.pdf
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E. Consumer Advocates Oppose FDIC/OCC Amicus brief and Reiterate Opposition to 
Rent-a-Charter 
 

 https://www.nclc.org/media-center/groups-fdic-occ-are-wrong-to-support-predatory-s
mall-business-lender.html 

 https://www.nclc.org/issues/ib-rent-a-bank.html 

 https://www.nclc.org/media-center/advocates-urge-fdic-occ-federal-reserve-to-stop-b
anks-from-helping-payday-lenders-evade-state-interest-rate-limits.html 

 https://www.responsiblelending.org/sites/default/files/nodes/files/research-publicatio
n/crl-rentabank-sep2019.pdf  

 
F. Capital One Trusts Challenge (NY) 

 
Cardholders in a class action against Capital One Funding and unrelated trusts allege that 
the rates of interest paid by cardholders to the securitization trusts unlawfully exceed the 
16% civil usury cap under New York law because the trusts, as receivables owners, 
“own” and “control” the receivables.  Cohen v. Capital One Funding, LLC, 
No. 1:19-cv-03479 (E.D.N.Y. filed June 12, 2019).  On November 1, 2019, defendants 
filed a motion to dismiss the first amended complaint that was filed September 11, 2019.  
The motion to dismiss was supported by an amicus brief submitted by the Bank Policy 
Institute and Structured Finance Association.  Plaintiffs filed opposing briefs the same 
day.  The defendants note that the originating bank (not a party to the suit) retains the 
“accounts” and so retains ultimate control over the terms of the interest charged, 
notwithstanding the “true sale” of receivables.  Plaintiffs focus on the language of the NY 
usury with regard to persons who (ultimately) “receive” interest.  See also Cohen v. 
Chase Card Funding, LLC, No. 1:19-cv-00741 (W.D.N.Y. Jun 06, 2019). 
 

 https://structuredfinance.org/wp-content/uploads/2019/10/Amicus-Brief-Cohen-v.-
Capital-One-Funding-LLC4.pdf 

 https://structuredfinance.org/wp-content/uploads/2019/08/Petersen-Amicus-Brief.pdf  
 

G. McShannock v. JP Morgan Chase Bank N.A. 
 
No. 19-80030 (9th Cir. Apr. 23, 2019) (interlocutory appeal of McShannock v. JP 
Morgan Chase Bank N.A., 354 F. Supp. 3d 1063 (N.D. Cal. 2018)); cf. Lusnak v. Bank of 
America, N.A., 883 F.3d 1185 (9th Cir. 2018), cert. denied, (U.S. Nov. 19, 2018).  
Federal thrift preemption case involving the California interest on escrow statute.  Chase 
Bank succeeded to Washington Mutual Bank, F.A. as the holder of certain mortgage 
loans.  Plaintiffs challenge Chase’s failure to pay interest under state law based upon the  
terms of loan agreements with a federal thrift.  The parties and amici continue to brief the 
case.  Courts in the Ninth Circuit have taken three different positions: 

(1) HOLA preemption attaches and extends to subsequent non-thrift creditors [majority; 
VWM-type argument]; 

(2) HOLA preemption cannot be asserted by any non-thrift assignee [Madden-type 
argument];  

(3) HOLA preemption attaches to loans originated by thrifts but extends only to the 
conduct of a thrift creditor [trending; lower court’s conclusion; parity-type 
argument]. 

https://www.nclc.org/media-center/groups-fdic-occ-are-wrong-to-support-predatory-small-business-lender.html
https://www.nclc.org/media-center/groups-fdic-occ-are-wrong-to-support-predatory-small-business-lender.html
https://www.nclc.org/issues/ib-rent-a-bank.html
https://www.nclc.org/media-center/advocates-urge-fdic-occ-federal-reserve-to-stop-banks-from-helping-payday-lenders-evade-state-interest-rate-limits.html
https://www.nclc.org/media-center/advocates-urge-fdic-occ-federal-reserve-to-stop-banks-from-helping-payday-lenders-evade-state-interest-rate-limits.html
https://www.responsiblelending.org/sites/default/files/nodes/files/research-publication/crl-rentabank-sep2019.pdf
https://www.responsiblelending.org/sites/default/files/nodes/files/research-publication/crl-rentabank-sep2019.pdf
https://structuredfinance.org/wp-content/uploads/2019/10/Amicus-Brief-Cohen-v.-Capital-One-Funding-LLC4.pdf
https://structuredfinance.org/wp-content/uploads/2019/10/Amicus-Brief-Cohen-v.-Capital-One-Funding-LLC4.pdf
https://structuredfinance.org/wp-content/uploads/2019/08/Petersen-Amicus-Brief.pdf
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The interlocutory appeal addresses positions (1) and (3).  Georgetown Law Professor 
Levitin has filed an amicus brief. 
 

 https://www.classaction.org/media/mcshannock-v-jp-morgan-chase-bank-na.pdf 
(complaint) 

 https://www.chamberlitigation.com/cases/mcshannock-v-jp-morgan-chase-bank-na 
(various briefs)  

 https://www.creditslips.org/files/levitin-amicus-brief-mcshannock.pdf  
 

II. CFPB Small Business Loan Reporting 
 

The CFPB held a symposium on November 6 on the Dodd-Frank Act section 1071 provision 

pertaining to small business lending data collection requirements. The CFPB is required to issue 

rulemaking pertaining to small business lending activities to require financial institutions to report 

information concerning credit applications made by women-owned, minority-owned small 

businesses. The symposium included remarks by CFPB Director Kathy Kraninger and two panels 

of experts. The first panel focused on the current state of, and future outlook for, the small 

business lending marketplace, and the second panel was a  discussion of the issues surrounding 

the implementation of Section 1071.  

 
III. Fintech 

 
A. Court Issues Ruling in NY-DFS Fintech Charter Challenge Setting up Appeal 

 
At the parties’ request, on October 21, 2019, the court in Vullo [Lacewell] v. Office of the 
Comptroller of the Currency, No. 18-cv-0377 (VM) (S.D.N.Y.), issued a final ruling in 
favor of the NY-DFS, setting up an appeal to the Second Circuit, which the OCC 
announced on October 22.   
 
 https://www.dltlaw.com/Alerts/BUSINESS-OF-BANKING-REQUIRES-DEPOSIT-

TAKING-COURT-ALLOWS-NY-DFS-CHALLENGE-TO-PROCEED.pdf  
 

B. CSBS Reports on Vision 2020 Progress 
 

 https://www.csbs.org/system/files/2020-01/Fintech-Accountability-Report.pdf 
 
C. Fintechs Beware 
 

In his “Governor’s Budget Summary 2020-21” California Gov. Newsome has proposed 
renaming the California Department of Business Oversight as the Department of 
Financial Protection and Innovation.  Among other things, the new Department will be 
tasked with identifying patterns of “abuse” and licensing and examining “new industries” 
that are “currently under-regulated”.  A new Financial Technology Innovation Office is 
to “proactively cultivate the responsible development of new consumer financial 
products.”  See also New York Gov. Cuomo’s “State of the State 2020:  Making Progress 
Happen” (proposing to conform to federal UDAAP authority and expand regulation). 
 

 http://ebudget.ca.gov/FullBudgetSummary.pdf (pp. 173-74) 

https://www.classaction.org/media/mcshannock-v-jp-morgan-chase-bank-na.pdf
https://www.chamberlitigation.com/cases/mcshannock-v-jp-morgan-chase-bank-na
https://www.creditslips.org/files/levitin-amicus-brief-mcshannock.pdf
https://www.dltlaw.com/Alerts/BUSINESS-OF-BANKING-REQUIRES-DEPOSIT-TAKING-COURT-ALLOWS-NY-DFS-CHALLENGE-TO-PROCEED.pdf
https://www.dltlaw.com/Alerts/BUSINESS-OF-BANKING-REQUIRES-DEPOSIT-TAKING-COURT-ALLOWS-NY-DFS-CHALLENGE-TO-PROCEED.pdf
https://www.csbs.org/system/files/2020-01/Fintech-Accountability-Report.pdf
http://ebudget.ca.gov/FullBudgetSummary.pdf
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 https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/2020StateoftheS
tateBook.pdf (pp. 129-33) 

 
D. New York Fed Fintech Advisory Group 
 

Next meeting scheduled for April 1. 
 

 https://www.newyorkfed.org/medialibrary/media/aboutthefed/pdf/FinTech-Advisory-
Group-Minutes-October_8-2019.pdf   

 
E. Paying With Cash, Plastic or Hand, Today? 
 

 https://www.wsj.com/articles/cash-plastic-or-hand-amazon-envisions-paying-with-a-
wave-11579352401 

 
IV. Surcharge:  And Then There Were Four? 
 

In light of the U.S. Supreme Court’s decision in Expressions Hair Design v. Schneiderman, 
___ U.S. ___, 137 S Ct. 1144, 1150 (2017), and further proceedings, state surcharge bans have 
been challenged.  The Oklahoma Attorney General recently issued an opinion on Oklahoma’s 
ban, summarizing the current status of challenges to state bans.  Op. Att’y Gen. (Okla.) 2019-12 
(December 17, 2019).  Only the bans in Kansas, Colorado, Massachusetts and Connecticut appear 
to remain unchallenged. 
 

 http://www.oag.ok.gov/Websites/oag/images/AG%20Opinion%202019-12%20(V-22).pdf  
 

https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/2020StateoftheStateBook.pdf
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/files/2020StateoftheStateBook.pdf
https://www.newyorkfed.org/medialibrary/media/aboutthefed/pdf/FinTech-Advisory-Group-Minutes-October_8-2019.pdf
https://www.newyorkfed.org/medialibrary/media/aboutthefed/pdf/FinTech-Advisory-Group-Minutes-October_8-2019.pdf
https://www.wsj.com/articles/cash-plastic-or-hand-amazon-envisions-paying-with-a-wave-11579352401
https://www.wsj.com/articles/cash-plastic-or-hand-amazon-envisions-paying-with-a-wave-11579352401
http://www.oag.ok.gov/Websites/oag/images/AG%20Opinion%202019-12%20(V-22).pdf
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF COLORADO 

Bankruptcy Judge Thomas B. McNamara 
 

 
In re: 
 
RENT-RITE SUPERKEGS WEST, LTD., 
 
Debtors. 
       
 
RENT-RITE SUPERKEGS WEST, LTD.,  
 
Plaintiff,  
 
v. 
 
WORLD BUSINESS LENDERS, LLC, 
 
Defendant. 
      

 
 
Bankruptcy Case No. 17-21236 TBM 
Chapter 7 
 
 
 
 
 
  
Adv. Pro. No. 18-1099 TBM 

______________________________________________________________________ 
 

CORRECTED* MEMORANDUM OPINION AND ORDER DENYING ALL CLAIMS 
______________________________________________________________________ 
 

I. Introduction. 
 

 Interest is the lubricant that keeps the machinery of the United States’ financial 
markets humming.  No bank wants to lend its money without some return on its capital.  
And no borrower expects to receive free funding from its lender.  But what about 
120.86% interest per year?  It’s hard to believe that the management of any legitimate 
United States company would ever agree to pay such an ultra-high rate of interest.  It 
makes no sense.  Even a fifth-grader taking an introduction to economics class should 
know better.  But that is what happened in this crazy case.   
 
 Bank of Lake Mills, a Wisconsin state chartered bank, agreed to loan $550,000 to 
CMS Facilities Maintenance, Inc. (“CMS”), a Colorado-based corporation.  CMS 
executed a Promissory Note promising to repay the balance in Wisconsin within a year.  
There was a catch:  the borrowing came at a significant price.  CMS had to pay interest 
on the loan at the rate of 120.86% per year.  The Parties agreed that federal law and 
Wisconsin law (if not preempted) would govern the validity of the Promissory Note.  

                                                 
* Corrected to reflect the correct main bankruptcy case number.  In all other respects (except for 
the date) this Memorandum Opinion and Order is identical to the one entered at Docket Nos. 43 and 44. 
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Federal interstate interest law generally is based on the contract, the location of the 
state chartered bank, and the place of payment.  Wisconsin permits corporations to 
agree to any interest rate.  In the Badger State, there is no such thing as corporate 
usury.   
 
 Although the reasons are a mystery, another company, Yosemite Management, 
LLC (“Yosemite Management”), stepped in and pledged some of its Colorado real 
estate as security for CMS’ obligation to Bank of Lake Mills under a Deed of Trust.  
Later, Bank of Lake Mills assigned its rights under the Promissory Note to Defendant, 
World Business Lenders, LLC (the “Lender”).  Later still, Yosemite Management sold 
the encumbered real estate to the Debtor/Plaintiff, Rent-Rite Superkegs West., Ltd. (the 
“Debtor”).  The two companies have common management. 
 
 When the Debtor acquired the real estate, it knew about the Deed of Trust, knew 
that CMS’ obligation to Bank of Lake Mills was in default, and knew that the obligation 
bore interest at an extraordinarily high rate.  All of this might have suggested that it 
would be very unwise to buy the real estate.  However, the Debtor went through with the 
acquisition anyway.  Perhaps, not surprisingly, given the quality of its decision-making, 
the Debtor later declared bankruptcy. 
 
 Thereafter, the Debtor sued the Lender and asserted three causes of action:  
declaratory judgment under Fed. R. Bankr. P. 7001(9); claim disallowance under 
Sections 502 of the Bankruptcy Code; and equitable subordination under Section 510 of 
the Bankruptcy Code.1  The central thrust of the Debtor’s Complaint is that the 
Promissory Note is usurious and, therefore, invalid.  Even though the parties to the 
Promissory Note agreed to federal law and Wisconsin law (if not preempted), the Debtor 
contends that the Promissory Note should be governed by Colorado law.  Colorado law 
prohibits interest rates above 45% per annum. 
 
 It all comes down to the applicable law.  If federal law or Wisconsin law governs 
the Promissory Note, the Lender prevails.  On the other hand, if Colorado law governs 
the Promissory Note, the Debtor wins.  This sounds simple.  But it is not.  The dispute 
requires the Court to engage in a very complex and difficult choice of law analysis to 
determine the applicable substantive law.  After evaluating various choice of law 
approaches, the Court ultimately concludes that all paths favor the Lender.  The ultra-
high interest rate contained in the Promissory Note is permissible under federal law and 
Wisconsin law.  Pleas for fairness and equity cannot rescue the Debtor from the 
governing law, or its misguided decision-making.  

 
II. Jurisdiction and Venue 

 
The Court has jurisdiction to enter final judgment on all of the issues presented in 

this Adversary Proceeding pursuant to 28 U.S.C. § 1334.  The claims and defenses are 
                                                 
1  All references to the “Bankruptcy Code” are to the United States Bankruptcy Code, 11 U.S.C. 
§ 101 et seq.  Unless otherwise indicated, all references to “Section” are to section of the Bankruptcy 
Code. 
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core proceedings under 28 U.S.C. §§ 157(b)(2)(A) (matters concerning administration of 
the bankruptcy estate); (b)(2)(B) (allowance or disallowance of claims against the 
estate); (b)(2)(C) (counterclaims by the estate against persons filing claims against the 
estate); and (b)(2)(O) (other proceedings adjusting the debtor-creditor relationship).2  
Both the Debtor and the Lender consented to the Court’s exercise of jurisdiction over 
this Adversary Proceeding and the entry of final judgment on all claims and defenses.  
Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

 
III. Procedural History 

 
On December 11, 2017, the Debtor filed for relief under Chapter 11 of the 

Bankruptcy Code.3  A few months later, the Debtor commenced this Adversary 
Proceeding against the Lender by filing an “Adversary Complaint.” (Docket No. 1, the 
“Complaint.”)4  Thereafter, the Lender submitted its “Answer,” denying the Debtor’s 
claims.  (Docket No. 6, the “Answer.”)   

 
As the impending trial date loomed near, the parties filed a “Joint Motion to 

Continue Trial” (Docket No. 27, the “Motion to Continue”), in which they requested that 
the Court vacate the trial set for September 11, 2018, establish a schedule for the 
submission of a statement of undisputed legal facts and legal briefs, and reset the trial 
for a later date.  In the Motion to Continue, the parties seemed to contend, on the one 
hand, that the Court should decide the legal issues in the case without trial because the 
“facts of this case are largely uncontested,” but also seemed to contend, on the other 
hand, that the Court might still need to hold a trial on a later date.  The Court conducted 
a hearing on the Motion to Continue.  After listening to the parties’ positions, the Court 
denied the Motion to Continue without prejudice.  (Docket No. 31.)   

 
Later, the parties filed a “Joint Motion to Vacate Trial.”  (Docket No. 30, the 

“Motion to Vacate.”)  In the Joint Motion to Vacate, the parties stated:  “[T]he facts of the 
case are largely uncontested.  It is the parties’ position that a determination by the Court 
on the legal principles at issue in the case would resolve the matter without the need for 
trial.”  Accordingly, the parties submitted “Amended Stipulated Facts” (Docket No. 30-1, 
the “Stipulated Facts”) and “Amended Stipulated Exhibits” (Docket No. 30-2) consisting 
of Exhibit Nos. 1-8, B, C, D, and H (the “Exhibits”).  The parties also proposed that they 
be permitted to submit “written closing arguments” in lieu of trial.   

 
Consistent with the parties’ requests, the Court entered an “Order Re:  Joint 

Motion to Vacate Trial” (Docket No. 32), vacating the trial and stating:   

                                                 
2  The Debtor asserts that the Court also has jurisdiction pursuant to 28 U.S.C. § 157(b)(2)(F) 
(proceedings to determine, avoid, or recover preferences).  However, the Court finds that 28 U.S.C. 
§ 157(b)(2)(F) does not apply because the Debtor is not asserting a preference claim against the Lender 
under 11 U.S.C. § 547. 
3  Docket No. 1 in In re Rent-Rite Superkegs West, Ltd., Case No. 17-21236 TBM (Bankr. D. Colo.). 
4  The Court will refer to particular documents contained in the CM/ECF docket for this Adversary 
proceeding using the convention:  “Docket No. ___.” 
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Submission of Amended Stipulated Facts and Amended 
Exhibits. The Amended Stipulated Facts (Docket No. 30-1) 
and Amended Stipulated Exhibits (Docket No. 30-2 ) 
submitted by the parties (along with copies of the exhibits 
hand-delivered to chambers) shall constitute the only 
evidence upon which the parties shall rely in submission of 
written arguments, and shall constitute the only evidence for 
the Court to consider in determining the claims in the 
Plaintiff's Adversary Complaint. 

 
Further, the Court directed the parties to submit their “written closing arguments.”  
 
 Subsequently, the Debtor filed its “Final Written Arguments” (Docket No. 36) and 
the Lender submitted its “Argument and Memorandum of Law” (Docket No. 35) 
(together, the “Closing Arguments”).  Both Closing Arguments focused on the applicable 
choice of law and appeared to suggest that the Court should apply Colorado choice of 
law principles based upon Colorado case law and Section 187 of the Restatement 
(Second) of Conflicts of Laws (“Restatement Section 187”).  Having reviewed the 
Closing Arguments, the Court determined that neither of the parties addressed certain 
critical legal issues.  Accordingly, the Court ordered the Parties to provide supplemental 
legal briefs.  (Docket No. 37, the “Order for Additional Briefing.”)  Both Parties complied 
and submitted supplemental legal briefs.  (Docket Nos. 39, 40, 41, and 42, the 
“Supplemental Legal Briefs”.)  Thus, all of the claims and defenses in the Adversary 
Proceeding are fully submitted and ripe for decision.   

 
IV. Findings of Fact. 

 
 Based upon the Stipulated Facts and Exhibits, the Court makes the following 
findings of fact: 
 
A. The Promissory Note, Deed of Trust, and Assignment. 
 

On April 19, 2016, CMS executed a “Business Promissory Note and Security 
Agreement” (Ex. 1, the “Promissory Note”) in favor of Bank of Lake Mills in the original 
principal amount of $550,000.5  CMS’ “principal place of business” was listed as “939 
Telluride Street, Aurora, CO,” while Bank of Lake Mills was identified as an “FDIC 
insured, Wisconsin state chartered bank” located at “136 E. Madison St., Lake Mills, 
WI.”6  The Promissory Note states that it “is accepted by [Bank of Lake Mills] in 
Wisconsin.”  Id.   

 

                                                 
5  In their Stipulated Facts, the parties agreed that the Promissory Note was in the principal amount 
of $555,000 — not $550,000.  Stip. Fact No. 2.  However, the face of the Promissory Note states that the 
principal amount is $550,000.  Ex. 1.  The Court surmises that the Stipulated Facts are wrong on this 
issue.  However, the discrepancy is not material. 
6  Ex. 1 ¶ 1. 
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CMS agreed to pay “Bank of Lake Mills, its successors and/or assigns” the 
principal amount of $550,000 plus interest at the Wisconsin offices of Bank of Lake 
Mills, “or at such other location or in such manner as designated by [Bank of Lake 
Mills].”7  The amounts due under the Promissory Note bore interest at a remarkably high 
rate:  “0.331123287671% per day until paid in full.”  That rate equals 120.86% per 
annum.  CMS agreed to pay principal and interest in the daily amount of $3,775.72 
starting April 25, 2016, and continuing for one year until the Promissory Note matured 
on April 24, 2017.8  Further, CMS contracted to make the daily payments to Bank of 
Lake Mills by “automatic ACH debit” from a “Designated Checking Account.”9  In the 
event of default by CMS, the Promissory Note provided for CMS to also pay Bank of 
Lake Mill’s costs of collection, including attorneys’ fees.10 

 
The Promissory Note contains a detailed choice of law provision: 
   

Lender [Bank of Lake Mills] is an FDIC insured, Wisconsin 
state chartered bank and this Loan Agreement is accepted 
by [Bank of Lake Mills] in Wisconsin.   CONSEQUENTLY, 
THIS AGREEMENT WILL BE GOVERNED BY FEDERAL 
LAW APPLICABLE TO AN FDIC INSURED INSTITUTION 
AND TO THE EXTENT NOT PREEMPTED BY FEDERAL 
LAW, THE LAWS OF THE STATE OF WISCONSIN 
WITHOUT REGARD TO CONFLICT OF LAW RULES.  The 
legality, enforceability and interpretation of this Agreement 
and the amounts contracted for, charged and served under 
this Loan Agreement will be governed by such laws.11 

 
To secure its obligations under the Promissory Note, CMS granted Bank of Lake 

Mills a blanket security interest in personal property including “all goods (except 
consumer goods), farm products, inventory, equipment, furniture, money, instruments, 
accounts, accounts receivable, contract rights, documents, chattel paper, general 
intangibles [and] products and proceeds . . . .”12   

 
As additional security for the obligations under the Promissory Note, a separate 

business entity, Yosemite Management, executed a “Deed of Trust” (Ex. 2, the “Deed of 
Trust”), dated April 21, 2016, in favor of Bank of Lake Mills.  As discussed later, the 

                                                 
7  Id. 
8  The final daily payment scheduled for April 25, 2017 was a slightly lower amount:  $3,771.34.  Ex. 
1 ¶¶ 2-3; Stip. Fact No. 4.  The daily payments were required only on “Business Days.” 
9  Ex. 1 ¶ 3.  The parties did not provide the Court with any Stipulated Facts concerning the 
“Designated Checking Account” or the mechanics of the “automatic ACH debit” process. 
10  Ex. 1 ¶ 12. 
11  Ex. 1 ¶ 15(c) (emphasis in original). 
12  Ex. 1 ¶ 6.  The Promissory Note refers to “property purchased with the proceeds of this Loan 
Agreement described on Schedule A . . . and other personal property described on Schedule B . . . .”  
However, the Promissory Note admitted into evidence has no schedules.  Thus, the Court cannot identify 
any specific collateral.   
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Deed of Trust transaction, which was not conducted at arms-length, seems highly 
peculiar and ill-advised.   

 
 In any event, the Deed of Trust expressly grants Bank of Lake Mills a security 
interest in certain Colorado real property and improvements (the “Property”):13   

 
LOTS 8 THROUGH 31, BLOCK 1, COLFAX SQUARE, AND 
THE VACATED WEST 10 FEET OF AKRON STREET 
ADJACENT THERETO, VESTED IN THE OWNER OF SAID 
LOTS 8 THROUGH 31 BY VIRTUE OF ORDINANCE NO. 
61-4 OF THE CITY OF AURORA RECORDED JANUARY 
24, 1964 IN BOOK 1492 AT PAGE 240, COUNTY OF 
ARAPAHOE, STATE OF COLORADO.   
 
. . . 
 
Commonly known as 1400 Yosemite Street, Denver, CO 
80220. 

  
The Property was pledged as security for the “repayment of” the Promissory Note 
including “performance” of CMS’ obligations under the Promissory Note.14  The Deed of 
Trust specifically identifies and describes the Promissory Note executed by CMS, 
including the date, the original principal amount, the payment terms, and the maturity 
date.15  Notably, the Deed of Trust also identifies the extraordinarily high per annum 
interest rate charged on the Promissory Note.16  So, Yosemite Management was fully 
aware that it was pledging its own Property to secure repayment of an ultra-high interest 
rate obligation.   
 
 Typical of such liens, the Deed of Trust required that the Property be preserved, 
maintained, and insured.17  And, consistent with the main purpose of a mortgage, the 
Deed of Trust spelled-out rights upon default under the Promissory Note, including 
foreclosure of the Property.18  Finally, the Deed of Trust contains its own choice of law 
provision, which is different than the provision in the Promissory Note: 

 
This Security Instrument shall be governed by federal law 
and the law of the jurisdiction in which the Property is 
located.  All rights and obligations contained in this Security 
Instrument are subject to any requirements and limitations of 
Applicable Law.  Applicable Law might explicitly or implicitly 
allow the parties to agree by contract or it might be silent, but 

                                                 
13  Stip. Fact No. 3; Ex. 2 at Ex. A. 
14  Ex. 2 at 3. 
15  Ex. 2 at 1 (definition of “Note”). 
16  Id. 
17  Id. at 6-9. 
18  Id. at 14-15. 
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such silence shall not be construed as a prohibition against 
agreement by contract.19 

 
Just a few months after the Promissory Note and Deed of Trust were executed, 

on June 13, 2016, Bank of Lake Mills assigned the Promissory Note and the Deed of 
Trust to the Lender (World Business Lenders, LLC).20  The Lender is “a New York 
limited liability company with its principal place of business at 101 Hudson Street, 33rd 
Floor, Jersey City, NJ.”21 

 
B. The Debtor’s Purchase of the Property. 
 

On December 4, 2017, Yosemite Management entered into a “Purchase and 
Sale Agreement” with the Debtor.22  Yosemite Management, as owner of the Property, 
agreed to sell the Property to the Debtor for a purchase price of $2,750,000.23  However, 
the Property was already encumbered by the Deed of Trust securing payment of the 
Promissory Note by CMS.  Accordingly, the Debtor took a credit against the purchase 
price for amount of the outstanding obligation on the Promissory Note as well another 
secured debt.  The Purchase and Sale Agreement provided, in relevant part:   

 
3.  Payment Terms. The Purchase Price shall be paid as 
follows: 
 
A.  Credit for balance owed on Bank of Mills Deed of Trust. 
Purchaser shall take title to the Property subject to the lien of 
the of the [sic] deed of trust encumbering the Property and 
securing a note made by CMS Facilities Maintenance Inc. 
payable to Bank of Lake Mills in the original principal amount 
of $550,000.00 recorded on April 26, 2016 at Reception No. 
6042826 of the real property records of Arapahoe County, 
Colorado (the "Bank of Lake Mills Deed of Trust").  
Purchaser is not assuming any personal liability on the 
obligations secured by the Bank of Lake Mills Deed of Trust 
but shall receive a credit against the Purchase Price of the 
amount outstanding on those obligations as of the date of 
the Closing[.]24 

 
The result of the foregoing was that the Debtor effectively received a purchase price 
discount based on the amount of debt secured by the Property. 

                                                 
19  Ex. 2 ¶ 16. 
20  Stip. Fact No. 5; Ex. 3.  The “Assignment of Deed of Trust” was presented as Ex. 3 and is 
unsigned; however, the Parties stipulated that the Bank of Lake Mills assigned Promissory Note and 
Deed of Trust to the Lender. 
21  Stip. Fact No. 1. 
22  Stip. Fact No. 7; Ex. 4. 
23  Ex. 4 ¶ 1. 
24  Ex. 4 ¶ 3 (emphasis added). 
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 A few days later, on December 6, 2017, the Debtor executed a promissory note 

in the original principal amount of $1,963,106, plus interest at an annual rate of 6%, in 
favor of Yosemite Management.25  Then, Yosemite Management transferred the 
Property to the Debtor by “Special Warranty Deed,”26 which expressly disclosed the 
Deed of Trust encumbering the Property (as well as another lien).  Finally, to secure the 
Debtor’s new obligation to Yosemite Management, the Debtor placed another deed of 
trust on the Property for the benefit of Yosemite Management.27  The new deed of trust 
recognized the priority of the Deed of Trust granted to Bank of Lake Mills.28  Thus, the 
Debtor is the current owner of the Property, subject to three deeds of trust. 

 
 Notably, the transactions surrounding the Debtor’s purchase of the Property were 
not at arm’s length.  Thomas S. Wright signed the Purchase and Sale Agreement as 
both the Manager of Yosemite Management and the President of the Debtor.  He also 
signed the new promissory note and deed of trust as President of the Debtor and for the 
benefit of Yosemite Management.  So, it was very much an inside deal.  And, the 
Debtor was quite aware that the Promissory Note and Deed of Trust encumbered the 
Property since, among other things, the Debtor’s principal executed the Deed of Trust 
as a Member of Yosemite Management.  The Parties did not provide the Court with any 
evidence concerning the relationship between the Debtor and Yosemite Management.  
The Court has no idea why the Debtor would purchase the Property knowing that it was 
encumbered by the Deed of Trust securing payment of the Promissory Note bearing 
stupendously high interest in excess of 120% per annum.  The transaction seems 
extraordinarily bizarre and ill-advised. 

 
C. The Default and Proof of Claim. 

 
CMS made regular daily payments on the Promissory Note from April 26, 2016, 

through approximately October 2016.29  Thereafter, CMS incurred “NSF Fees,” and its 
payment history became somewhat spottier throughout the balance of 2016 and early 
2017.30  CMS stopped paying altogether after February 15, 2017.31  So, even before the 
Debtor purchased the Property from Yosemite Management (subject to the Deed of 
Trust), the Promissory Note had been in default for almost a year.  The Debtor knew of 
the default because it received a purchase price discount and credit for the amount 
owed on the Promissory Note.  

 
After the Debtor filed for bankruptcy, the Lender submitted a “Proof of Claim” 

(Claim No. 27, the “Proof of Claim”).32  As support for the Proof of Claim, the Lender 

                                                 
25  Stip. Fact No. 8; Ex. 5. 
26  Stip. Fact No. 6; Ex. 7. 
27  Ex. 6. 
28  Ex. 6 ¶ 3. 
29  Ex. H. 
30  Id. 
31  Id. 
32  Ex. 8; Stip. Fact No. 11. 
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attached the Promissory Note and Deed of Trust.  The Lender stated the amount owed 
as of the bankruptcy was $658,652.95, along with interest at the rate of 120.86% per 
annum.33  Further, the Lender asserted that the Proof of Claim was secured by the 
Property.34  Since the Debtor is not the obligor on the Promissory Note, the Lender’s 
Proof of Claim sounds in rem in relation to the Property.35  That is, the Debtor is not 
directly responsible for payment of the Promissory Note but the Property owned by the 
Debtor is encumbered by the Deed of Trust securing payment of the Promissory Note.    

 
V. The Parties’ Positions. 

 
A. The Complaint and the Answer. 
 
 The Debtor’s Complaint frames the dispute.   The Debtor asserted three related 
causes of action.  In the First Claim for Relief, the Debtor sought a declaration that “the 
interest charged under [the Promissory Note] is usurious under C.R.S. § 5-12-103.”36  
The Second Claim for Relief is very similar.  The Debtor requested that the Lender’s 
Proof of Claim be disallowed under Section 502(b) and “pursuant to applicable state 
law, C.R.S. § 5-12-103” because the Lender’s “claim for interest charged on the 
[Promissory Note] is usurious and in excess of the lawful amount that can be charged.”37  
Finally, in the Third Claim for Relief, the Debtor demanded equitable subordination of 
the Lender’s Proof of Claim under Section 510 on the basis that the Lender’s Proof of 
Claim and conduct were “usurious,” “illegal,” and “inequitable” under Colorado law.38  
The Debtor also asserted that the Lender’s attempt to recover on the Promissory Note 
was “in violation of the Colorado Criminal Code.”39  In its Answer, the Lender denied that 
the interest rate in the Promissory Note was usurious or illegal under governing 
Wisconsin law.40  
 
B. Debtor’s Position in Written Closing Argument. 
 
 In all of its claims, the Debtor seeks to disallow or subordinate the Lender’s Proof 
of Claim.  Citing COLO. REV. STAT. § 5-12-103(1), the Debtor contends that Colorado law 
“prohibits interest rates on loans greater than 45%.”41  Thus, the Debtor claims that the 
                                                 
33  Id. 
34  Id. 
35  In filing the proof of claim, the Lender is asserting its rights as a creditor.  See 11 U.S.C. 
§ 101(10)(A) (defining “creditor” to mean an “entity that has a claim against the debtor that arose at the 
time of or before the order for relief concerning the debtor.”  See also 11 U.S.C. § 102(2) (defining “claim 
against the debtor” to include a “claim against property of the debtor”). 
36  Compl. at 3.   
37  Compl. at 4.   
38  Id.   
39  Id.   
40  Answer at 3.  In addition to its denials of the allegations in the Complaint, the Lender also 
asserted some affirmative defenses in its Answer.  The Lender argued that:  “Plaintiff lacks standing to 
challenge the interest rate on the Note” and “[t]here has been a failure to join indispensable parties.”  
Answer at 3.  Although the Court doubts the Debtor’s standing, the Lender failed to develop and present 
such argument in its written legal briefs.  
41  Docket No. 36 at 6.   
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Promissory Note, which has the crazy interest rate of 120.86% per annum, is illegal and 
unenforceable. 
 
 With respect to the First and Second Claims for Relief, the Debtor concedes that 
the text of the Promissory Note contains a Wisconsin choice of law provision.  
Furthermore, the Debtor acknowledges that “in Wisconsin, there is no limit on the 
interest rate chargeable to a corporation or limited liability company.”42  However, the 
Debtor argues that the Wisconsin choice of law clause in the Promissory Note is of no 
moment.  First, the Debtor insists that the Court must apply Colorado conflict of law 
analysis and that Colorado utilizes Restatement Section 187 for such issues.  According 
to the Debtor, the Wisconsin choice of law provision is unenforceable because 
“application of Wisconsin law would be contrary to the strong public policy of Colorado” 
and “Wisconsin has no significant relationship to the transaction.”43  Alternatively, the 
Debtor proposes that the Court focus on the Deed of Trust instead of the Promissory 
Note.  The Deed of Trust is governed by “federal law and the law of the jurisdiction in 
which the Property is located.”  And, the Property is located in Colorado.  So, the Debtor 
reasons that the Deed of Trust prevails over the Promissory Note.  
 
 With respect to the Third Claim for Relief, the Debtor requests equitable 
subordination under Section 510(c) because the Lender allegedly has engaged in 
“inequitable conduct.”44  The asserted “inequitable conduct” is only that the Lender 
attempted to enforce the Promissory Note.  The Debtor claims such enforcement is 
inequitable because it violates Colorado usury law.45  So, the equitable subordination 
claim depends entirely on the Court’s finding that Colorado usury law applies to the 
Promissory Note.   
 
C. Lender’s Position in Written Closing Argument. 
  
 The Lender’s initial position was deceptively straightforward:  Wisconsin law 
governs the Promissory Note, and Wisconsin substantive law has no restrictions on 
interest rates charged to corporate entities.46  Put another way, there is no such thing as 
corporate usury in Wisconsin.  While the Lender asks the Court to enforce the choice of 
law provision in the Promissory Note as written, the Lender nevertheless seemed to 
concede that Colorado conflict of law analysis and Restatement Section 187 may come 
into play.  If so, the Lender argues that “Colorado courts have held that the parties may 
agree to what state law will govern and control the contract” in a series of decisions 
about interest rates.47  The Lender contends that there is a strong relationship with 
Wisconsin because the Promissory Note was “made in Wisconsin” and Wisconsin has 
valid reasons for excepting corporate loans from usury statutes.48  The Lender also 

                                                 
42  Docket No. 36 at 8.   
43  Docket No. 36 at 6.   
44  Docket No. 36 at 9-11.   
45  Id.   
46  Docket No. 35 at 4-6.   
47  Id. 
48  Id. 
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asserts that enforcement of the Promissory Note would not violate any fundamental 
public policy of Colorado.  So, Wisconsin substantive law should be used and such law 
permits the enforcement of the interest rate because there is no corporate usury.   D.
 The Order for Additional Briefing and the Parties’ Positions in 
 Supplemental Briefing. 
 
 Having considered the Parties’ respective legal positions in their written Closing 
Arguments, the Court concluded that additional legal briefing was necessary to assist 
the Court in resolving this Adversary Proceeding.  Accordingly, the Court issued the 
Order for Additional Legal Briefing and requested that the Parties address nine legal 
topics bearing on the applicable choice of law.   
 
 In its Supplemental Legal Briefs, the Debtor stuck with its original position that 
Colorado conflict of law analysis (which adopts Restatement Section 187) should be 
used for purposes of selecting the proper substantive law governing the Promissory 
Note.  According to the Debtor, the correct applicable substantive law is Colorado law 
— not Wisconsin law.  Further, Colorado substantive law effectively invalidates the 
interest rate in the Promissory Note because it is usurious.  Alternatively, the Debtor 
also continued to argue that the focus should be on the Deed of Trust (which is 
governed by Colorado law) rather that the Promissory Note.   
 
 Whilst the Debtor remained steadfast, the Lender modified its legal position, at 
least in part, in its Supplemental Legal Briefs.  The Lender now contends that federal 
statutory law, particularly 12 U.S.C. § 1831(d), or federal common law, governs the 
issue whether the Promissory Note is usurious.  The Lender argues that federal law 
permits the application of Wisconsin substantive law to the Promissory Note.  And, 
under Wisconsin substantive law, the Promissory Note is not usurious.  The Lender also 
contends that if Colorado choice of law is considered, the proper framework is the 
Colorado Uniform Commercial Code.  Finally, the Lender falls back to its original 
arguments that (1) the Promissory Note should be construed only under Wisconsin 
substantive law because of the choice of law clause; and/or (2) even if Restatement 
Section 187, as adopted in Colorado, should be used for purposes of selecting the 
proper substantive law governing the Promissory Note, the result is that Wisconsin law 
is the proper substantive law.  And, again, Wisconsin substantive law does not prohibit 
corporate usury.     

 
VI. Legal Analysis of Interstate Interest Rates 

 
A. Importance of Determining the Applicable Substantive Law. 
 
 The Parties agree on all of the material facts.  Thus, this dispute turns on the 
applicable substantive law.  The key legal issue in this Adversary Proceeding is whether 
the ultra-high interest rate in the Promissory Note — in excess of 120% per annum — is 
lawful and permissible.  The contest depends on the applicable substantive law: Federal 
law or the State law of either Wisconsin or Colorado.  The applicable substantive law 
matters because it differs.  Federal statutory law in the area of banking interest rates 
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principally is derived from State law.  Federal common law also depends on State law.  
And, Wisconsin and Colorado usury laws differ.  Wisconsin law is laissez-faire49 and 
permits a corporation to borrow money at any interest rate it agrees to.  Colorado law, 
on the other hand, intervenes in financial decision-making by imposing usury 
protections for all borrowers, including corporations.  
 
 1. Federal Statutory Law Concerning Interstate Interest Rates. 
 
 To determine the correct substantive law, the Court starts with the terms of the 
Promissory Note, which provides:   
 

Lender [the Bank of Lake Mills] is an FDIC insured, 
Wisconsin state chartered bank and this Loan Agreement is 
accepted by [the Bank of Lake Mills] in Wisconsin.   
CONSEQUENTLY, THIS AGREEMENT WILL BE 
GOVERNED BY FEDERAL LAW APPLICABLE TO AN 
FDIC INSURED INSTITUTION AND TO THE EXTENT NOT 
PREEMPTED BY FEDERAL LAW, THE LAW OF THE 
STATE OF WISCONSIN WITHOUT REGARD TO 
CONFLICT OF LAW RULES.  The legality, enforceability 
and interpretation of this Agreement and the amounts 
contracted for, charged and served under this Loan 
Agreement will be governed by such laws.50 
 

Thus, the parties agreed to a primary law (i.e., “Federal law applicable to an FDIC 
insured institution”) and a secondary or contingent law (i.e., “the law of the State of 
Wisconsin”) applicable in the event that federal law does not preempt Wisconsin law.  
The foregoing contractual provision and proper legal analysis of this dispute require the 
Court to determine whether there is any “Federal law applicable to a [State-chartered] 
FDIC insured institution” with respect to interstate interest rates.  There is. 
 
 The United States has a “dual banking system,” which “divides chartering and 
regulatory authority over banks” between the Federal government and the States.  Jay 
B. Sykes, Banking Law:  An Overview of Federal Preemption in the Dual Banking 
System,” at 4 (Congressional Research Service, Jan. 23, 2018).  The dual banking 
system has its origins in the National Bank Act of 1864, 12 U.S.C. § 1 et seq. (the 
“NBA”) and includes “national banking associations” (commonly referred to as “national 
banks”) and state-chartered banks (commonly referred to as “state banks”).  As the 
respective terms suggest, “national banks” are chartered and regulated by the Federal 
government (see 12 U.S.C. § 21 (governing formation of national banks)); whereas 
“state banks” are chartered by States and regulated by both the Federal government 
and State governments.  
  
                                                 
49  “Laissez-faire” is a French term that translates roughly to as “let (people) do as they choose.”  
Bryan A. Garner, BLACK’S LAW DICTIONARY (Thompson Reuters 10th Ed. 2014). 
50  Ex. 1 ¶ 15(c) (emphasis in original). 
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  a. National Banks. 
 
 Federal statutory law governs the rate of interest that national banks may charge 
for interstate transactions.  More than a century ago, Congress enacted 12 U.S.C. § 85 
(hereinafter, “NBA Section 85”), which provides:   
 

Any [National banking] association may take, receive, 
reserve, and charge on any loan or discount made, or upon 
any notes, bills of exchange, or other evidences of debt, 
interest at the rate allowed by the laws of the State . . . 
where the bank is located, or a rate of 1 per centum in 
excess of the discount rate on ninety-day commercial paper 
in effect at the Federal reserve bank in the Federal reserve 
district where the bank is located, whichever may be the 
greater, and no more . . . . 

 
Thus, with respect to interest rates, “national banks” have been characterized as 
“National favorites” since they may charge interest based on either:  (1) the federal 
commercial paper rate plus one percent; or (2) the highest rate allowed by state law 
where the national bank is located.  Tiffany v. Nat’l Bank of Mo., 85 U.S. 409, 413 
(1873).  Since the permissible state law interest rate typically exceeds the federal 
commercial paper rate, state law interest rates generally serve as the basis to derive the 
maximum interest rate allowed by the NBA for national banks.  However, even if the 
maximum interest rate is derived from state law, it is still governed by federal law.  
Michael P. Malloy, 2 BANKING LAW AND REGULATION § 6.02[D] (Wolters Kluwer Supp. 
2017). 
 
 The NBA also provides a remedy in the event a national bank charges interest in 
excess of the permissible NBA interest rate: 
 

The taking, receiving, reserving, or charging a rate of interest 
greater than is allowed by section 85 of this title, when 
knowingly done, shall be deemed a forfeiture of the entire 
interest which the note, bill, or other evidence of debt carries 
with it, or which has been agreed to be paid thereon.  In 
case the greater rate of interest has been paid, the person 
by whom it has been paid, or his legal representatives, may 
recover back, in an action in the nature of an action of debt, 
twice the amount of the interest thus paid from the 
association taking or receiving the same . . . . 
 

12 U.S.C. § 86 (“NBA Section 86”).  
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  b. State Banks. 
 
 Congress enacted a state bank analog to Section 85 through the Depository 
Institutions Deregulation and Monetary Control Act of 1980 (the “DIDA”), which was 
designed “to create parity between national and state banks.”  Stoorman v. Greenwood 
Trust Co., 908 P.2d 133, 135 (Colo. 1995).  The main provision governing the interest 
rates that state banks may charge is 12 U.S.C. § 1831d (hereinafter “DIDA Section 
1831d”).51  Section 1831d is titled, “State-chartered insured depository institutions and 
insured branches of foreign banks,” and states: 
 

(a) Interest Rates 
 
In order to prevent discrimination against State-chartered 
insured depository institutions . . . with respect to interest 
rates, if the applicable rate prescribed in this subsection 
exceeds the rate such State bank . . . would be permitted to 
charge in the absence of this subsection, such State bank 
. . . may, notwithstanding any State constitution or statute 
which is hereby preempted for the purposes of this section, 
take, receive, reserve, and charge on any loan . . . or upon 
any note, bill of exchange, or other evidence of debt, interest 
at a rate of not more than 1 per centum in excess of the 
discount rate on ninety-day commercial paper in effect at the 
Federal reserve bank in the Federal reserve district where 
such State bank . . . is located or at the rate allowed by the 
laws of the State, territory, or district where the bank is 
located, whichever may be greater. 
 

12 U.S.C. § 1831d(a).  Congress also provided a remedy (similar to Section 86 of the 
NBA) in the event that a state-chartered insured depository institution charges interest 
in excess of the Section 1831d(a) permissible interest rate: 

 
(b) Interest overcharge; forfeiture, interest payment recovery 
 
If the rate prescribed in subsection (a) of this section 
exceeds the rate such State bank . . . would be permitted to 
charge in the absence of this section, and such State fixed 
rate is thereby preempted by the rate described in 
subsection (a) of this section, the taking, receiving, 
reserving, or charging a greater rate of interest than is 
allowed by subsection (a) of this section, when knowingly 

                                                 
51  DIDA Section 1831d was codified as part of the Federal Deposit Insurance Act, 12 U.S.C. § 1811 
et seq.  Thus, some courts utilize the acronym “FDIA” instead of “DIDA.”  The difference is of no 
substantive moment.  The Court chooses to use “DIDA” when referring to 12 U.S.C. § 1831d, since that 
acronym refers to the name of the legislation used by Congress to regulate state bank interest rates.  

Case:18-01099-TBM   Doc#:49   Filed:05/20/19    Entered:05/20/19 10:45:46   Page14 of 45



 
15 

 

done, shall be deemed a forfeiture of the entire interest 
which the note, bill, or other evidence of debt carries with it  
. . . .  If such greater rate of interest has been paid, the 
person who paid it may recover in a civil action . . . an 
amount equal to twice the amount of the interest paid from 
such State bank . . . . 

 
12 U.S.C. § 1831d(b).  Thus, DIDA Section 1831d for state banks is the mirror image of 
NBA Sections 85 and 86 for national banks.  As with the NBA, although the DIDA 
maximum interest rate for state banks usually is derived from state law, it is governed 
by federal law.  Importantly, the DIDA Section 1831d expressly provides for federal 
preemption. 
 
 2. Federal Common Law Applicable to Interstate Interest Rates. 
 
 While the NBA and the DIDA govern the interest rates that may be charged by 
national and state banks, federal common law also governs the choice of law 
determination of the applicable interest rate for certain non-banking interstate 
transactions.  The key case is Seeman v. Philadelphia Warehouse Co., 47 S. Ct. 626 
(1927).  In that decision, the United States Supreme Court held: 
 

‘The general principle in relation to contracts made in one 
place, to be executed in another, is well settled. They are to 
be governed by the law of the place of performance, and if 
the interest allowed by the laws of the place of performance 
is higher than that permitted at the place of the contract, the 
parties may stipulate for the higher interest, without incurring 
the penalties of usury.’   
 

Id. at 627 (quoting Andrews v. Pond, 38 U.S. 65 (1839)).  Thus, the federal common law 
applicable to conflicts of law incorporates the state law of “the place of performance.”  
 
 3. Wisconsin Substantive Usury Law. 
 
 Under current Wisconsin law, individual consumers may not be charged interest 
in excess of 12% on small loans.  But, there is no corporate usury.  Instead, 
corporations can make their own financial decisions — even bad decisions — free of 
government interference.   
 
 The Wisconsin legislature adopted WIS. STAT. ANN. § 138.05(1), which states, in 
relevant part: 
 

. . . no person shall, directly or indirectly, contract for, take or 
receive in money, goods or things in action, or in any other 
way, any greater sum or any greater value, for the loan or 
forbearance of money, goods or things in action, than:  
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(a) At the rate of $12 upon $100 for one year computed upon 
the declining principal balance of the loan or forbearance . . . 
 

Although the foregoing usury provision appears to apply broadly, there are at least two 
important statutory exceptions: 
 
 • “This section shall not apply to loans to corporations or limited liability  
  companies,” WIS. STAT. ANN. § 138.05(5); and 
 
 • “This section does not apply to any loan or forbearance in the amount of  
  $150,000 or more . . . unless secured by an encumbrance on a one- to  
  four- family dwelling which the borrower uses as his or her principal place  
  of residence[.]”  WIS. STAT. ANN. § 138.05(7). 
 
 The corporate clause exception to usury has been part of Wisconsin law since 
1878.  See Country Motors, Inc. v. Friendly Fin. Corp., 109 N.W.2d 137, 139 (Wis. 
1961) (explaining various Wisconsin usury laws dating to Wisconsin statehood).  In 
Wisconsin, “a corporation can not assert the defense of usury.”  Feest v. Hillcrest 
Cemetery, Inc., 19 N.W. 2d 246, 248 (Wis. 1945); see also Wild, Inc. v. Citizens Mortg. 
Inv. Tr., 290 N.W. 2d 567, 568 (Wis. App. 1980) (“A strict construction of the [usury] 
statute requires a broad construction of the corporation exception to the statute.”)  But 
why the exception for corporations?  According to Wisconsin jurisprudence, the 
Wisconsin legislature figured that corporations could protect themselves:   
 

Loans to corporations are excepted from the protections of 
the usury statute because corporations are less likely to yield 
to the pressures of necessity and pay unwarranted interest 
rates. . . .  The policy behind the corporation exception is to 
allow corporations to attract capital by paying any interest 
they can afford.  Because corporations generally have 
greater bargaining power than individuals and because 
corporate shareholders are protected by limited liability, this 
policy is a viable one. 
 

Citizens Mortg., 290 N.W. 2d at 568 (citations omitted).  The corporate exception was 
not the only exception.  Wisconsin also excepted big loans.  The Wisconsin Court of 
Appeals explained:  “[T]he policy behind the usury law is the protection of borrowers of 
small sums of money.  Anyone with the assets or financial backing needed to borrow 
over $150,000 is not the type of borrower who will be forced by necessity to agree to 
unwarranted interest rates.”  Id. at 569. 
  
 Thus, to the extent that Wisconsin substantive law applies to the Promissory 
Note, the exorbitant interest rate — in excess of 120% per annum — would be valid 
because the Debtor is a corporation and also since the original principal amount 
($550,000) greatly exceeded the $150,000 statutory cap (and the loan was not secured 
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by an individual’s primary residence).  See Group One Dev., Inc. v. Bank of Lake Mills, 
2017 WL 2937709 (S.D. Tex. July 7, 2017) (dismissing claim for violation of Texas 
usury law against Bank of Lake Mills based upon WIS. STAT. ANN. §§ 138.05(5) and 
138.05(7)).  Even the Debtor acknowledges that “[u]nder Wisconsin law, the interest 
rate charged in the Promissory Note is allowable.”52 
 
 4. Colorado Substantive Usury Law. 
 
 Colorado went the other way on interest rates.  The Colorado legislature decided 
to intervene in the market.  It established 8% per annum, compounded annually, as the 
“legal rate of interest” applicable “[i]f there is no agreement or provision of law for a 
different rate.”  COLO. REV. STAT. § 5-12-101.  Colorado “statutory interest” is similar. 
COLO. REV. STAT. § 5-12-102.  Notwithstanding these presumptions, the Colorado 
legislature allowed Colorado parties to contract to higher interest rates but established 
usury limits: 
 

(1) The parties to any . . . promissory note, or other 
instrument of writing may stipulate therein for the payment of 
a greater or higher rate of interest than eight percent per 
annum, but not exceeding forty-five percent per annum, and 
any such stipulation may be enforced in any court of 
competent jurisdiction in the state . . . .   

 
COLO. REV. STAT. § 5-12-103 (emphasis added) (the “Colorado Usury Statute”).  
Although the Colorado Usury Statute is located in the “Colorado Consumer Credit 
Code” (COLO. REV. STAT. § 5-1-101 et seq.), the usury prohibition applies to “non-
consumer” transactions.”  Concord Realty v. Cont’l Funding, 776 P.2d 1114, 1120 
(Colo. 1989).  In fact, the Colorado Usury Statute “applies only to nonconsumer loans.”  
Dikeou v. Dikeou, 928 P.2d 1286, 1293 (Colo. 1996).  Violation of the Colorado Usury 
Statute is a criminal offense.  COLO. REV. STAT. § 18-15-104 (“Any person who 
knowingly . . . charges . . . an annual percentage rate [of interest] of forty-five percent 
. . . commits the crime of criminal usury, which is a class 6 felony.”). 
 
 Thus, to the extent that the Colorado Usury Statute applies to the Promissory 
Note, the exorbitant interest rate — in excess of 120% per annum — would be invalid.  
Instead, the Promissory Note would only be enforceable at the maximum 45% interest 
rate under the Colorado Usury Statute.  Brown v. Fenner, 757 P.2d 184, 184 (Colo. 
App. 1988) (“A usurious contract is void only to the extent the interest is usurious.”); 
Becker v. Mktg. & Research Consultants, Inc., 526 F. Supp. 166, 169 (D. Colo. 1981) 
(same); Dennis v. Bradbury, 236 F. Supp. 683, 691-92 (D. Colo. 1964) (under Colorado 
law, a usurious contract is void to the extent of the usurious interest).   
 
  

                                                 
52  Docket No. 39 at 20. 
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B. Under DIDA Section 1831d, the Promissory Note Interest Rate Is 
 Permissible. 
 
 1. DIDA Section 1831d Allows the Promissory Note Interest Rate   
  Because Bank of Lake Mills is a Wisconsin State Bank and the   
  Interest Rate Is Valid Under Wisconsin Law. 
 
 Federal law governs the interest rates that may be charged by national and state 
banks in interstate commerce.  Bank of Lake Mills originated the Promissory Note.  The 
Promissory Note identifies Bank of Lake Mills as an “FDIC insured, Wisconsin chartered 
bank” located at “136 E. Madison St., Lake Mills, WI.”53  As a state bank, Bank of Lake 
Mills falls within the purview of the DIDA.  Under DIDA Section 1831d, Bank of Lake 
Mills was permitted to charge interest “at the rate allowed by the laws of the State  
. . . where the bank is located.”  Since Bank of Lake Mills is located in Wisconsin, it was 
authorized to charge interest at the rate allowed in Wisconsin.  Wisconsin does not have 
corporate usury.  WIS. STAT. ANN. § 138.05(5).  Furthermore, given the amount 
borrowed under the Promissory Note, any general Wisconsin limitations on interest 
rates do not apply.  WIS. STAT. ANN. § 138.05(7).  Thus, as a matter of federal law, and 
as derived from Wisconsin usury law, the Promissory Note interest rate is permissible 
(at least as applied to Bank of Lake Mills) even though it is extraordinarily high. 
 
 The United States Supreme Court’s decision in Marquette Nat’l Bank of 
Minneapolis v. First Omaha Serv. Corp., 99 S. Ct. 540 (1978) is key.  In that case, the 
question was: 
 

. . . whether the National Bank Act . . . 12 U.S.C. § 85, 
authorizes a national bank based in one State to charge its 
out-of-state credit-card customers an interest rate on unpaid 
balances allowed by its home State, when that rate is 
greater than that permitted by the State of the bank’s 
nonresident customers. 

 
Id. at 542.  The national bank was based in Nebraska.  Nebraska law allowed a 18% 
per annum interest rate.  However, the customers were located in Minnesota where the 
usury law permitted annual interest of only 12%.  Thus, the rub.  The Supreme Court 
issued a succinct and unanimous opinion determining that the interest rate was 
“governed by federal law” and under the “plain language” of NBA Section 85, the 
national bank located in Nebraska could export its higher Nebraska interest rates to 
transactions with Minnesota customers.  Id. at 545, 548. 
 
 The Marquette Nat’l Bank decision followed about a century of federal appellate 
jurisprudence repeatedly affirming the primacy of NBA Section 85 over state usury 
statutes.  See, e.g., Evans v. Nat’l Bank of Savannah, 251 U.S. 108, 114 (1919) 
(holding that federal law “completely defines what constitutes the taking of usury by a 

                                                 
53  Ex. 1 ¶ 1; see also id. at ¶ 15(c). 
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national bank, referring to the state law only to determine the maximum permitted rate”); 
Haseltine v. Central Bank of Springfield, 183 U.S. 132, 134 (1901) (“[T]he definition of 
usury and the penalties affixed thereto must be determined by the [NBA], and not by the 
law of the State”); Barnet v. Nat’l Bank, 98 U.S. 555, 558 (1879) (holding that the 
“statutes of Ohio and Indiana upon the subject of usury . . . cannot affect the case” 
because the NBA “creates a new right” that is “exclusive”).   
 
 More recently, the Supreme Court addressed the topic of the NBA and state 
usury law in the context of federal removal.  Beneficial Nat’l Bank v. Anderson, 123 S. 
Ct. 2058 (2003).  In that case, Alabama customers who obtained loans from an out-of-
state national bank sued in state court for alleged violation of an Alabama usury statute.  
The national bank removed the case to federal court and an appeal ensued.  The 
Supreme Court permitted federal removal of the case and ruled: 
 

In actions against national banks for usury, these provisions 
[NBA Section 85 and 86] supersede both the substantive 
and the remedial provisions of state usury laws and create a 
federal remedy for overcharges that is exclusive, even when 
a state complainant, as here, relies entirely on state law. 
Because §§ 85 and 86 provide the exclusive cause of action 
for such claims, there is, in short, no such thing as a state-
law claim of usury against a national bank. 
 

Id. at 2064 (emphasis added).  Put another way, the NBA preempts state usury law in 
relation to national banks. See also Barnett Bank of Marion County, N.A. v. Nelson, 517 
U.S. 25 (1996) (federal statute granting national banks’ authority to sell insurance 
preempted Florida statute prohibiting national banks from selling insurance). 
  
 The foregoing Supreme Court decisions, Beneficial Nat’l Bank, Marquette Nat’l 
Bank, Nat’l Bank of Savannah, Central Bank of Springfield, and Barnet, all construed 
NBA Sections 85 and 86 in cases involving national banks.  Bank of Lake Mills is not a 
national bank.  Instead, it is a state bank.  Thus, NBA Section 85 and 86 do not apply 
directly in this Adversary Proceeding.  See Mamot Feed Lot & Trucking v. Hobson, 539 
F.3d 898, 902 (8th Cir. 2008) (“the National Bank Act does not apply to state-chartered 
banks”); First & Beck, a Nevada LLC v. Bank of Southwest, 267 Fed. Appx. 499, 501 
(9th Cir.2007) (unpublished) (“12 U.S.C. § 85 provides for a cause of action only against 
nationally-chartered banks”).   
 
 However, DIDA Section 1831d (applicable to state banks) is the mirror image of 
NBA Sections 85 and 86 (applicable to national banks).  Federal courts routinely 
interpret and apply DIDA Section 1831d in accordance with NBA Sections 85 and 86.  
Mamot Feed Lot, 539 F.3d at 902-03; Discover Bank v. Vaden, 489 F.3d 594, 604-06 
(4th Cir. 2007) (noting that DIDA Section 1831d “is to state-chartered banks” as the 
NBA “is to national banks”), rev’d on other grounds 129 S. Ct. 1262 (2009); Stoorman, 
908 P.2d at 135 (giving the “same interpretation” to DIDA Section 1831d and NBA 
Section 85).  Put another way by the United States Court of Appeals for the First Circuit: 
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Congress made a conscious choice to incorporate the [NBA] 
standard into DIDA [Section 1831d]. . . .   
 
The historical record clearly requires a court to read the 
parallel provisions of DIDA and the [NBA] in pari materia 
. . . .  [NBA] precedents must inform our interpretation of the 
words and phrases that were lifted from the [NBA] and 
inserted into DIDA’s text. 

 
Greenwood Tr. Co. v. Mass., 971 F.2d 818, 827 (1st Cir. 1992).  
 
 The type of usury claim now advanced by the Debtor in this Adversary 
Proceeding is untenable (at least as applied to Bank of Lake Mills) under DIDA Section 
1831d.  See Beneficial Nat’l Bank, 123 S. Ct. 2058 (state law usury claim completely 
preempted by NBA Section 85 and 86); Hawaii ex rel. Louie v. HSBC Bank Nevada, 
N.A., 761 F.3d 1027 (9th Cir. 2014) (two provisions in the NBA “completely preempt 
state law claims challenging interest rates charged by national banks”); Discover Bank, 
489 F.3d at 604-06 (recognizing complete preemption of usury claims); Greenwood 
Trust, 971 F.2d at 822-31 (same).  The Supremacy Clause of the United States 
Constitution bars the Debtor from successfully prosecuting a claim against a state bank 
under the Colorado Usury Statute that conflicts with DIDA Section 1831d.  Instead, the 
Promissory Note interest rate, which complies with DIDA Section 1831d, is generally 
permissible.  See Stoorman, 908 P.2d at 136 (“Because Greenwood is a federally-
insured, state-chartered bank located in Delaware, and Delaware law permits the 
imposition of a late payment fee, Greenwood can charge Stoorman a ten dollar late 
payment fee despite the fact that a Colorado consumer protection law prohibited such 
fees.”); Copeland v. MBNA Am. Bank, N.A., 907 P.2d 87 (Colo. 1995). 
 
 2. The Promissory Note Interest Rate Is Permissible Despite  
  Assignment. 
  
 The Court’s foregoing legal analysis focused on the role of Bank of Lake Mills, 
the state bank that originated the Promissory Note.  However, this Adversary 
Proceeding presents a slightly different and more complicated scenario because Bank 
of Lake Mills assigned the Promissory Note to the Lender on or about June 13, 2016.54  
The Lender, as the current holder of the Promissory Note, is neither a national bank nor 
a state bank.  Furthermore, Bank of Lake Mills is not a party in this Adversary 
Proceeding.  The Debtor argues that Section 1831d simply “does not apply to actions 
against non-banks.”55  So, having determined the Promissory Note interest rate 
generally is permissible regardless of the Colorado Usury Statute (at least in relation to 
Bank of Lake Mills) the Court also must consider whether the assignment of the 

                                                 
54  Stip. Fact No. 5; Ex. 3. 
55  Docket No. 39 at 9. 
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Promissory Note to the Lender changes the result.  It is another difficult question in an 
Adversary Proceeding chock full of tough issues. 
 
 A state bank, like Bank of Lake Mills, has the power to charge interest rates 
authorized by DIDA Section 1831d.  Furthermore, as a corollary and a matter of general 
contract law, state banks also have the power to assign promissory notes with such 
compliant interest rates to other entities, including national banks, other state banks, 
and non-banks such as the Lender.  This has been an American rule for centuries.  See 
Planters’ Bank of Miss. v. Sharp, 47 U.S. 301, 322 (1848) (holding that state law that 
barred state bank from transferring a loan violates the constitutional prohibition on state 
impairment of contracts under Art. I, § 10, Cl. 1 U.S. CONST.).  As the United States 
Supreme Court recognized, “in discounting notes and managing its property in 
legitimate banking business, it [state bank] must be able to assign or sell those notes 
when necessary and proper . . . .”  Id. at 323.  This right to assign also was agreed upon 
in the Promissory Note, which states:  “This Loan Agreement, or an interest in this Loan 
Agreement, together with the rights to the Collateral, may be sold, assigned, transferred 
or conveyed by Lender [Bank of Lake Mills] one or more times.”56  So, Bank of Lake 
Mills had the power to sell the Promissory Note (which was not usurious when it was 
originated) to the Lender.   
 
 The question then becomes whether a promissory note originated by a state 
bank with a non-usurious interest rate under DIDA Section 1831d somehow can be 
transformed into a usurious promissory note by virtue of assignment to a non-bank 
entity.  The long-established “valid-when-made” rule answers the question.  Under that 
rule, if the interest rate in the original loan agreement was non-usurious, the loan cannot 
become usurious upon assignment — so, the assignee lawfully may charge interest at 
the original rate.  Multiple United States Supreme Court decisions have adopted the 
“valid-when-made” rule.  For example, in Gaither v. Farmers & Mechs. Bank of 
Georgetown, 26 U.S. 37 (1828), the Supreme Court stated that “the rule cannot be 
doubted, that if the note [is] free from usury, in its origin, no subsequent usurious 
transactions respecting it, can affect it with the taint of usury.”  Id. at 43.  Several years 
later, but still a very long time ago, the Supreme Court stated that a “cardinal rule[] in 
the doctrine of usury” is that “a contract, which, in its inception, is unaffected by usury, 
can never be invalidated by any subsequent usurious transaction.”  Nichols v. Fearson, 
32 U.S. 103, 109 (1833).  Those long-accepted principles were inherently incorporated 
into the NBA and, later, the DIDA.  
 
 In the Court’s view, the “valid-when-made” rule remains the law.  With respect to 
usury, the focus must be on the legality or illegality of the interest rate at the time of the 
origination of the loan.  See Phipps v. FDIC, 417 F.3d 1006, 1013 (8th Cir. 2005) 
(“Courts must look at ‘the originating entity (the bank), and not the ongoing assignee 
. . . in determining whether the NBA applies.’”) (ellipses in original); Krispin v. May Dep’t 
Stores Co., 218 F.3d 919, 924 (8th Cir. 2000) (same); FDIC v. Lattimore Land Corp., 
                                                 
56  Ex. 1 ¶ 13; see also Ex. 1 ¶ 15(m) (“The terms of this Loan Agreement shall be binding upon 
Borrower and its permitted successors and assigns, and shall inure to the benefit of the Lender and its 
successors and assigns.”). 

Case:18-01099-TBM   Doc#:49   Filed:05/20/19    Entered:05/20/19 10:45:46   Page21 of 45



 
22 

 

656 F.2d 139 (5th Cir. 1981) (“The non-usurious character of a note should not change 
when the note changes hands.”). 
 
 Any contrary legal standard would interfere with the proper functioning of state 
banks and risks a myriad of problems.  See Nichols, 32 U.S. 110 (“a contract, wholly 
innocent in its origin, and binding and valid, upon every legal principle, [would be] 
rendered, at least valueless, in the hands of the otherwise legal holder”); Olvera v. Blitt 
& Gaines, P.C., 431 F.3d 285, 287-88 (7th Cir. 2005) (a contrary rule would “produce[] a 
senseless result” which “would push the debt buyers out of the debt collection market 
and force the original creditors to do their own debt collection”); LFG Nat’l Capital, LLC 
v. Gary, Williams, Finney, Lewis, Watson & Sperando P.L., 874 F. Supp. 2d 108, 125 
(N.D.N.Y. 2012) (explaining that a contrary rule “would in effect prohibit — make 
uneconomic — the assignment or sale by banks of their commercial property to a 
secondary market”). 
 
 The Debtor’s argument against the validity of the Promissory Note interest rate 
seems to turn entirely on the vagaries of current ownership of the Promissory Note.  
Such a focus makes little logical sense.  Suppose for example that the Lender 
reassigned the Promissory Note back to Bank of Lake Mills.  Presumably, under the 
Debtor’s reasoning, the Promissory Note interest rate would be non-usurious (when 
originated and held by Bank of Lake Mills), then usurious (when assigned and held by 
the Lender), then non-usurious once again (when assigned back and held by Bank of 
Lake Mills).  What if the Lender reassigned the Promissory Note to a different Wisconsin 
state bank?  Under the Debtor’s rationale, the Promissory Note interest rate would 
again be non-usurious.  Or suppose that the Lender itself originated the loan with an 
admittedly usurious interest rate.  Would assignment to a Wisconsin state bank cure the 
illegality problem because the Wisconsin state bank later became the holder of the 
evidence of indebtedness?  The Debtor’s current-assignee focus would seem to permit 
such usurious loans to be assigned to Wisconsin state banks and then insulated from 
usury.  The questions are rhetorical but illustrate the hot mess that results from focusing 
on the current holder rather than the originating lender.  The “valid-when-made” rule, 
which focuses on the originating entity, resolves such problems in a clear and concise 
fashion that has withstood the test of time. 
 
 Arguing against the application of DIDA Section 1831d to non-bank assignees, 
the Debtor relies almost exclusively on Meade v. Avant of Colorado, LLC, 307 F. Supp. 
3d 1134 (D. Colo. 2018).57  The Debtor correctly quotes certain passages from Meade, 
which seem, at first blush, to support its argument.  For example, the Meade court did 
state that “the cause of action provided by § 1831d(b), does not on its face apply to 
actions against non-banks . . . .”  Id. at 1145.  But while the Court appreciates the 

                                                 
57  Although not cited by the Debtor, other decisions support the Debtor’s concentration on the 
assignee.  See Madden v. Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015) (determining that NBA did 
not preempt usury claims against non-bank).  For the reasons set forth in this decision, the Court 
respectfully disagrees with Madden, 786 F.3d 246.  However, the decision certainly illustrates the 
difficulty of the legal issues presented in this Adversary Proceeding.  
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Debtor’s argument, ultimately the Court determines that the holding of Meade is 
distinguishable from the context of this Adversary Proceeding.   
 
 In Meade, the administrator of the Colorado Uniform Consumer Credit Code 
brought an enforcement action in state court against two non-bank Delaware corporate 
entities that had purchased loans originated by a state bank.  The administrator 
asserted that the Delaware corporate defendants violated Colorado’s statutory limits on 
excessive finance and delinquency charges for Colorado consumer loans.  The 
defendants removed the action from state court to federal court, arguing that DIDA 
Section 1831d “completely preempted the state law claims at issue.”  Id. at 1137 
(emphasis added).  The administrator contested removal.  Thus, the Meade decision 
concerns only the discrete issue of federal removal jurisdiction by virtue of complete 
preemption.   
 
 Ultimately, the Meade court determined that complete preemption did not apply 
to the state law claims against the non-bank defendants.  Thus, the Court remanded the 
case back to state court.  But, since the Meade decision only involved “complete 
preemption,” the district court did not have occasion to consider whether the claims 
against the non-bank defendants were defensively preempted by “express preemption,” 
“conflict preemption,” or “field preemption.”  The final holding of Meade is quite limited: 
 

Whether or not Section 27 [DIDA Section 1831d] gives rise 
to a defense of preemption on the merits of Plaintiff’s claims, 
it does not establish complete preemption or permit removal 
of the Administrator’s exclusively state-law claims to federal 
court. 

 
Id. at 1145 (emphasis in original).  After making the dispositive ruling requiring remand, 
the Meade court also referenced the defendants’ “valid-when-made” argument: 
 

[T]he Court agrees . . .  that these arguments [that the “valid-
when-made” rule was firmly entrenched] have little, if any, 
bearing on the issue of complete preemption . . . .  Even 
assuming the valid-when-made rule does provide [the 
defendants] with a complete defense against the 
Administrator’s claims . . . absolutely nothing prevents [the 
defendant] (or any other similarly-situated assignee of bank-
originated debt) from asserting those arguments and 
maintaining that preemption defense in the state courts. 

 
Id. at 1152 (emphasis in original).   
 
 Thus, the Meade decision has very little import in this Adversary Proceeding.  
The Court is not called upon to consider removal jurisdiction under 28 U.S.C. §§ 1331 
and 1441 by virtue of alleged “complete preemption.”  The Meade court left open the 
defenses of “express preemption,” “conflict preemption,” and “field preemption.”  The 

Case:18-01099-TBM   Doc#:49   Filed:05/20/19    Entered:05/20/19 10:45:46   Page23 of 45



 
24 

 

defendant Lender is asserting preemption defensively in this case.  And, the Meade 
holding does not foreclose the application of DIDA Section 1831d to assignees of loans 
originated by state banks.  In the end, although the decision is close, the Court 
concludes that DIDA Section 1823d allows interest to be calculated under substantive 
Wisconsin law and bars the claims asserted by the Debtor under the Colorado Usury 
Statute.  The Promissory Note interest rate, which is extraordinarily high, is permissible 
as a matter of federal law.58  Notwithstanding, the Court analyzes the other choice of law 
issues raised by the Parties. 
  
C. Under Federal Choice of Law Principles, Wisconsin Substantive Law 
 Applies so the Promissory Note Interest Rate Is Permissible. 
 
 In its Closing Argument, the Debtor contended that “[i]n determining a choice of 
law issue, a federal court must apply the choice of law rules of the jurisdiction in which it 

                                                 
58  The Debtor contends that the Lender waived “federal preemption as an affirmative defense” by 
failing to raise such defense in its Answer.  The Debtor cites a litany of decisions for the proposition that 
“federal preemption” is an “affirmative defense” and must be asserted in the pleadings.  See Schneider v. 
Wilcox Farms, Inc., 2008 WL 2367183, at *2 (W.D. Wash. Jun. 6, 2008) (“Avoidance defenses such as 
federal preemption are waived if not raised in the pleadings.”); DIRECTV, Inc. v. Barrett, 311 F. Supp. 2d 
1143, 1147 (D. Kan. 2004) (“The court holds here that preemption is an “avoidance or affirmative 
defense” that must be pleaded pursuant to Fed. R. Civ. P. 8(c).”).  However, even according to the 
precedent cited by the Debtor, “the Tenth Circuit has not addressed whether preemption is an ‘avoidance 
or affirmative defense’ that must be pleaded.”  Barrett, 311 F.Supp.2d at 1147.  In Cook v. Rockwell Int’l 
Corp., 790 F.3d 1088, 1092 (10th Cir. 2015), the United States Court of Appeals for the Tenth Circuit 
observed that “potential preemption defenses, like most other affirmative defenses, are forfeited if not 
made.”  But, the Tenth Circuit did not clearly state when a preemption defense must be “made.”  The 
Cook decision relied on Mauldin v. Worldcom, Inc., 263 F.3d 1205, 1211 (10th Cir. 2001).  In Mauldin, the 
appellate court only determined that “neither party argue[d] that the contracts [were] subject to the 
Employee Retirement Income Security Act”; so, the appellate panel did not consider the issue.  Id. at 
1211.  The Mauldin court did not determine that there was a waiver of a preemption argument by reason 
of its not being identified in a pleading.  Hansen v. Harper Excavating, Inc., 641 F.3d 1216, 1221 (10th 
Cir. 2011) is similar.  In that case, the Tenth Circuit noted that “ordinary preemption” is a “federal 
defense”; however, the appellate panel did not characterize preemption as an affirmative defense that 
must be made in a pleading or be deemed waived.   
 

In the absence of binding appellate precedent, the Court is reticent to decide the DIDA Section 
1831d issue based on waiver.  First, preemption is not identified among the “avoidance or affirmative 
defenses” listed in Fed. R. Civ. P. 8(c)(1), as incorporated by Fed. R. Bankr. P. 7008.  Second, the 
Complaint refers to (and effectively incorporates) the Promissory Note, which refers to “federal law”:  
“Lender [the Bank of Lake Mills] is an FDIC insured, Wisconsin state chartered bank . . . . 
CONSEQUENTLY, THIS AGREEMENT WILL BE GOVERNED BY FEDERAL LAW APPLICABLE TO AN 
FDIC INSURED INSTITUTION AND TO THE EXTENT NOT PREEMPTED BY FEDERAL LAW, THE 
LAWS OF THE STATE OF WISCONSIN.”  Thus, DIDA Section 1831d is the applicable “federal law” 
referenced in the Promissory Note.  Third, in the Proof of Claim, the Debtor attached the Promissory 
Note.  Fourth, in its Answer, the Lender asserted as an “Affirmative Defense” that “the laws of the State of 
Wisconsin . . . govern the rate of interest on the Note” as well as asserting that the “Note speaks for 
itself.”  And, in this case, DIDA Section 1831d depends on the same “laws of the State of Wisconsin.”  
Finally, the Lender argued in its Supplemental Legal Briefs that DIDA Section 1831d governs the usury 
issue.  Thus, the Court rejects the waiver argument whilst noting that the Lender should have been 
clearer in its Answer and legal briefing. 
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is situated.”59  The Debtor then argued that “Colorado utilizes the Restatement (Second) 
of Conflict of Laws to resolve choice of law issues.”60  Finally, the Debtor proposed that 
under such Colorado choice of law rules, substantive Colorado usury law should govern 
the Promissory Note and result in a determination of illegality and unenforceability.   
 
 The Debtor’s choice of law analysis is flawed because the Debtor assumed that 
the Court is sitting in diversity under 28 U.S.C. § 1332.  The Debtor initially relied upon 
two decisions as precedent for its position:  Klaxon Co. v. Stentor Elec. Mfg. Co., 61 S. 
Ct. 1020 (1941); and Dang v. UNUM Life Ins. Co. of Amer., 175 F.3d 1186, 1190 (10th 
Cir. 1999). 
 

The United States Supreme Court identified the question in Klaxon as “whether 
in diversity cases the federal courts must follow conflict of law rules prevailing in the 
states in which they sit.”  Klaxon, 61 S. Ct. at 1020 (emphasis added).  The Supreme 
Court ultimately determined that: 
 

[T]he prohibition declared in Erie Railroad v. Tompkins . . . 
against such independent determinations by the federal 
courts extends to the field of conflict of laws.  The conflict of 
laws rules to be applied by the federal court in Delaware 
must conform to those prevailing in Delaware’s state courts.  
Otherwise the accident of diversity of citizenship would 
constantly disturb equal administration of justice in 
coordinate state and federal courts sitting side by side. 

 
Id. at 1021 (footnote omitted).  And, Dang follows Klaxon by holding that “[a] federal 
court adjudicating state law claims must apply the forum state’s choice of law 
principles.”  Dang, 175 F.3d at 1190.   
 
 The problem is that the Court is not exercising diversity jurisdiction and is not 
adjudicating simple state law claims.  Instead, the Court has federal bankruptcy 
jurisdiction under 28 U.S.C. § 1334 and 28 U.S.C. § 157(b)(2)(A), (B), (C) and (O).61  
The main claim asserted by the Debtor is “Objection to and Disallowance of [the] Proof 
of Claim, 11 U.S.C. § 502.”62  This claim is based upon federal bankruptcy law 
notwithstanding the Debtor’s reference to the Colorado Usury Statute.  The Debtor 
asserts a companion claim for “Declaratory Judgment” requesting essentially the same 
relief.63  The Complaint identifies the source of the declaratory judgment action as Fed. 
R. Bankr. P. 7001(9), which governs bankruptcy adversary proceedings.64  Although the 
Complaint is not specific, presumably the Debtor also relies on 28 U.S.C. § 2201, which 
states:  “In a case of actual controversy within its jurisdiction, any court of the United 

                                                 
59  Docket No. 36 at 6. 
60  Id. 
61  Compl. ¶ 3.   
62  Compl. Second Claim for Relief.   
63  Compl. First Claim for Relief. 
64  Compl. ¶ 5.   
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States . . . may declare the rights and other legal relations of any interested party 
seeking such declaration . . . .”  Again, this a federal claim, but the Debtor refers to the 
Colorado Usury Statute too.  The Debtor’s final claim is titled “Equitable Subordination 
of Claim, 11 U.S.C. § 510.”  Compl. Third Claim for Relief.  This cause of action is 
exclusively under the federal Bankruptcy Code and has nothing to do with Colorado law.  
To summarize the claims, they all arise out of federal bankruptcy law (although the 
Debtor also asks the Court to apply the Colorado Usury Statute as though it sits in 
diversity). 
 
 “Federal principles of choice of law apply in cases arising out of federal law.”  
Kojima v. Grandote Int’l Ltd. Liability Co. (In re Grandote Country Club Co., Ltd.), 208 
B.R. 218, 224 (D. Colo. 1997).  Bankruptcy is no exception.  “[T]he broad and complex 
jurisdiction exercised by bankruptcy courts arises not from diversity but from federal 
bankruptcy law and the Supreme Court has never extended its holding in Klaxon to 
cases involving bankruptcy courts.”  Knauer v. Kitchens (In re E. Livestock Co., LLC), 
547 B.R. 277, 281 (Bankr. S.D. Ind. 2016).  Instead, in Vanston Bondholders Protective 
Comm. v. Green, 329 U.S. 156 (1946), the Supreme Court seemingly endorsed an 
independent federal choice of law analysis in bankruptcy cases.  Id. at 161-62 (“In 
determining what claims are allowable and how and how a debtor’s assets shall be 
distributed, a bankruptcy court does not apply the law of the state where it sits.”).  
 
 Although there is a split of authority on the issue, the Court finds that in an 
Adversary Proceeding like this, the court must apply federal choice of law rules.  Liberty 
Tool & Mfg. v. Vortex Fishing Sys., Inc. (In re Vortex Fishing Sys., Inc.), 277 F.3d 1057, 
1069 (9th Cir. 2002).  See also Berger v. AXA Network LLC, 459 F.3d 804, 809-10 (7th 
Cir. 2006) (“[O]ur task, when the underlying claim is a federal claim, is to fashion a 
federal choice of law rule.”) (emphasis in original); Lindsay v. Beneficial Reinsurance 
Co. (In re Lindsay), 59 F.3d 942, 948 (9th Cir. 1995) (“In federal question cases with 
exclusive jurisdiction in federal court, such as bankruptcy, the court should apply 
federal, not forum state, choice of law rules.”); Resolution Trust Corp. v. Chapman, 29 
F.3d 1120, 1124 (7th Cir. 1994) (when state law is borrowed in a federal question suit, 
the choice of “which [state] law to select is itself a question of federal law”)65  The United 
States Court of Appeals for the Tenth Circuit precedent (albeit not in the bankruptcy 
context) also suggests that the Court should not resort to state choice of law rules when 
adjudicating federal questions.  See Held v. Manufacturers Hanover Leasing Corp., 912 
F.2d 1197, 1202-03 (10th Cir. 1990) (adopting and applying Restatement (Second) of 
Conflict of Laws principles for choice of law determination regarding federal claim 
without reference to State law).  Courts within the confines of the Tenth Circuit are in 

                                                 
65  Contrary authority includes:  Gaston & Snow (In re Gaston & Snow), 243 F.3d 599 (2d Cir. 2001) 
(in the absence of a significant federal policy, bankruptcy courts should apply conflict of laws rules from 
the state in which the bankruptcy court is located); Amtech Lighting Serv. Co. v. Payless Cashways, Inc. 
(In re Payless Cashways), 203 F.3d 1081, 1084 (8th Cir. 2000) (stating without any analysis that “[t]he 
bankruptcy court applies the choice of law rules of the state in which it sits.”); Compliance Marine, Inc. v. 
Campbell (In re Merritt Dredging Co., Inc.), 839 F.2d 203, 206 (4th Cir. 1988) (“[I]n the absence of a 
compelling federal interest which dictates otherwise, the Klaxon rule should prevail where a federal 
bankruptcy court seeks to determine the extent of a debtor's property interest.”). 
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accord.  See Weinman v. McCloskey, 2015 WL 1528896, at *5 (D. Colo. Mar. 31, 2015) 
(“Where, as here, federal question jurisdiction is invoked [under a bankruptcy statute], 
federal courts generally apply federal common law principles to resolve choice of law 
disputes.”).   
 
 Typically, federal choice of law rules require application of Restatement Section 
187.  Held, 912 F.2d at 1203; PNC Bank v. Sterba (In re Sterba), 852 F.3d 1175, 1179 
(9th Cir. 2017); Vortex Fishing, 277 F.3d at 1069.  However, interstate usury is a unique 
type of issue.  The Supreme Court has announced special choice of law rules with 
respect to interstate interest rates.    
 
 The seminal decision is Seeman, 47 S. Ct. 626.  In Seeman, the United States 
Supreme Court confirmed a choice of law test giving primacy to contractual provisions 
and the place of performance: 
 

Respondent, a Pennsylvania corporation having its place of 
business in Philadelphia, could legitimately lend funds 
outside the state, and stipulate for repayment in 
Pennsylvania in accordance with its laws, and at the rate of 
interest there lawful, even though the agreement for the loan 
were entered into in another state, where a different law and 
a different rate of interest prevailed.  In the federal courts, 
. . .  
 

‘The general principle in relation to contracts 
made in one place, to be executed in another, 
is well settled.  They are to be governed by the 
law of the place of performance, and if the 
interest allowed by the laws of the place of 
performance is higher than that permitted at 
the place of the contract, the parties may 
stipulate for the higher interest, without 
incurring the penalties of usury.’  

 
Id. at 627 (quoting Andrews, 38 U.S. at 77-78).  The Supreme Court also endorsed the 
“converse of the rule”: 
 

‘If the rate of interest be higher at the place of the contract 
than at the place of performance the parties may lawfully 
contract in that case also for the higher rate.’ 

 
Id. (quoting Miller v. Tiffany, 68 U.S. 298, 310 (1863)).  The Supreme Court recognized 
a “qualification”: “the parties must act in good faith, and [] the form of the transaction 
must not ‘disguise its real character.’”  Seeman, 47 S. Ct. at 628.   
 

Case:18-01099-TBM   Doc#:49   Filed:05/20/19    Entered:05/20/19 10:45:46   Page27 of 45



 
28 

 

 The Seeman choice of law approach to interstate usury disputes conforms with a 
long and unbroken line of other Supreme Court cases (in addition to Andrews, 38 U.S. 
65, and Miller, 68 U.S. 298):  Peyton v. Heinekin, 20 L. Ed. 679 (1872) (“Nor is there 
any validity in the objection that the contract was usurious . . .  That State [New York] 
was the place of performance, and hence it was legitimate to fix the rate of interest 
there allowed by law.”); Junction R.R. Co. v. Bank of Ashland, 79 U.S. 226, 227 (1870) 
(“With regard to the question what law is to decide whether a contract is, or is not, 
usurious, the general rule is the law of the place where the money is made payable; 
although it is also held that the parties may stipulate [otherwise].”); Bedford v. E. Bldg. & 
Loan Ass’n of Syracuse, 181 U.S. 227, 242 (1901) (“[T]he transactions were not 
usurious under the laws of New York, where the notes were payable.”)  And, Seeman is 
not a historic relic.  Instead, it forms the basis for a portion of the modern Uniform 
Commercial Code and has continued to be cited by federal and state courts, as well as 
commentators, up until the present. 
 
 So, to the extent that the Court is called upon to apply federal choice of law 
principles to the federal claims asserted by the Debtor, Seeman supplies the answer.  
The Promissory Note itself stipulated to “FEDERAL LAW APPLICABLE TO AN FDIC 
INSURED INSTITUTION AND TO THE EXTENT NOT PREEMPTED BY FEDERAL 
LAW, THE LAWS OF THE STATE OF WISCONSIN . . . .”66  The Promissory Note never 
mentions Colorado law.  If DIDA Section 1831d does not apply, then, contractually, the 
Court should look to Wisconsin law and secondarily, the “place of performance” which is 
synonymous with the place of payment.  The Promissory Note required CMS to pay 
“Bank of Lake Mills, its successors and/or assigns” the principal amount of $550,000 
plus interest at the Wisconsin offices of Bank of Lake Mills, “or at such other location or 
in such manner as designated by [Bank of Lake Mills].”67  Thus, Wisconsin is the place 
of performance.  There is no evidence that payment was ever made in Colorado.68   
 
 Thus, under federal choice of law principles as confirmed in Seeman, the Court 
should apply substantive Wisconsin law (if DIDA Section 1831d does not govern).  And, 
it is undisputed that under substantive Wisconsin law, the interest rate in the Promissory 
Note is valid.  It is not usurious because there is no interest rate cap applicable to 
corporations in Wisconsin. 
 
C. Under Colorado Choice of Law Principles, Wisconsin Substantive Law 
 Applies, so the Promissory Note Interest Rate Is Permissible. 
 
 The Court already has determined that the Promissory Note interest rate is 
permissible under DIDA Section 1831d, which allows interest to be derived from 
Wisconsin substantive law.  Further, the Court has determined that if DIDA Section 
1831d is inapplicable, then federal conflict of laws principles also direct the Court to 
Wisconsin substantive law.  However, the Debtor disagrees and invites the Court to 

                                                 
66  Ex 1 ¶ 15(c). 
67  Id. 
68  The Court also has no evidence that either Bank of Lake Mills or the Lender provided a 
designation identifying any non-Wisconsin location for payment of the debt under the Promissory Note. 
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utilize Colorado choice of law analysis.  For good measure, the Court examines 
Colorado conflicts of law under both statutory and common law.  In the end, even 
Colorado choice of law rules dictate that the substantive law of Wisconsin controls the 
usury question.  And, under Wisconsin substantive law, the huge Promissory Note 
interest rate is just fine. 
  
 1. Under the Choice of Law Provisions of the Colorado UCC, Wisconsin 
  Substantive Law Applies, so the Promissory Note Interest Rate Is  
  Permissible. 
 
 The Colorado Uniform Commercial Code (the “UCC”), COLO. REV. STAT. § 4-1-
101 et seq., is designed to “simplify, clarify, and modernize the law governing 
commercial transactions . . . and  . . . to make uniform the law among the various 
jurisdictions.”  COLO. REV. STAT. § 4-1-103(a).  Article 3 of the UCC governs negotiable 
instruments.  Under the UCC, a “negotiable instrument” means “an unconditional 
promise or order to pay a fixed amount of money, with or without interest or other 
charges . . . .”  COLO. REV. STAT. § 4-3-104.  Promissory notes typically are classic 
“negotiable instruments” governed by the UCC.  COLO. REV. STAT. § 4-3-104(e).  In this 
Adversary Proceeding, the Debtor has repeatedly acknowledged that the Promissory 
Note is a “negotiable instrument.”69  
 
 The UCC provides a choice of law rule applicable to transactions within its 
purview, such as negotiable instruments.  COLO. REV. STAT. § 4-1-301 is titled “parties’ 
power to choose applicable law” and states: 
 

Except as otherwise provided in this section, when a 
transaction bears a reasonable relation to this state and also 
to another state . . ., the parties may agree that the law 
either of this state or of such other state . . . shall govern 
their rights and duties. 

 
COLO. REV. STAT. § 4-1-301(a).   
 

Where there is no agreement as to the governing law, the 
Act is applicable to any transaction having an ‘appropriate‘ 
relation to any state which enacts it.  Of course, the Act 
applies to any transaction which takes place in its entirety in 
a state which has enacted the Act.  But the mere fact that 
suit is brought in a state does not make it appropriate to 
apply the substantive law of that state.  Cases where a 
relation to the enacting state is not “appropriate” include, for 
example, those where the parties have clearly contracted on 
the basis of some other law, as where the law of the place of 

                                                 
69  Docket No. 39 at 15 (“a promissory note would be considered a negotiable instrument . . . .”); 
Docket No. 39 at 16 (“Even though the Promissory Note, which is a negotiable instrument under the UCC 
. . . .”). 

Case:18-01099-TBM   Doc#:49   Filed:05/20/19    Entered:05/20/19 10:45:46   Page29 of 45



 
30 

 

contracting and the law of the place of contemplated 
performance are the same and are contrary to the law under 
the Code. 

 
COLO. REV. STAT. § 4-1-301 Cmt. 2.  The Colorado UCC choice of law provision 
endorses a broad approval of party autonomy to determine applicable substantive law 
by contract for negotiable instruments.  Put another way, “the UCC [construing the 
Texas UCC], limits party autonomy in the choice of law only to the extent that it forbids 
them to select the law of a jurisdiction that has ‘no normal relation to the transaction.’” 
Woods-Tucker Leasing Corp. of Georgia v. Hutcheson-Ingram Dev. Co., 642 F.2d 744, 
750-51 (5th Cir. 1981). 
 
 As applied to this Adversary Proceeding, the Promissory Note bears a 
“reasonable relation” to both Wisconsin and Colorado.  The Promissory Note bears a 
reasonable relation to Wisconsin since Bank of Lake Mills is a Wisconsin chartered 
bank located in Lake Mills, Wisconsin.  The Promissory Note states that it “is accepted 
by [Bank of Lake Mills] in Wisconsin”70  Furthermore, it provides that the place of 
payment is in Wisconsin (“or at such other location or in such manner as designated by 
[Bank of Lake Mills]”).71  See COLO. REV. STAT. § 4-3-111 (stating that “an instrument is 
payable at the place of payment stated in the instrument”).  On the other hand, the 
Promissory Note also bears a reasonable relation to Colorado because the borrower, 
CMS, listed its address as in Aurora, Colorado.  That is the only reference to Colorado 
in the entire Promissory Note, but it is enough.  See Woods-Tucker Leasing, 642 F.2d 
at 750 (finding “reasonable relationships” under similar circumstances). 
 
 Given the reasonable relation to both Wisconsin and Colorado, the Colorado 
UCC permits the parties to the Promissory Note to “agree that the law either of this state 
or of such other state . . . shall govern their rights and duties.”  That is exactly what the 
Parties did.  In the Promissory Note they agreed that the Promissory Note would be 
governed by the substantive laws of Wisconsin (to the extent not preempted by federal 
law).72  Thus, under the Colorado UCC choice of law analysis, Wisconsin law controls 
the validity and enforceability of the terms of the Promissory Note.  This is essentially 
the same result as obtained under federal choice of law principles and Seeman, 274 
U.S. 403.  In fact, the Seeman decision frequently is cited as the basis for the UCC 
choice of law provision.  Woods-Tucker Leasing, 642 F.2d at 750; J.R. Simplot Co. v. 
Nestlé USA, Inc., 2009 WL 10678269, at *4 (D. Idaho Jul. 20, 2009).      
 
 While the Lender advocates for application of party autonomy under the 
Colorado UCC, the Debtor weakly protests.  First, the Debtor argues that the Deed of 
Trust is not a negotiable instrument governed by the UCC.  That is a true —  but of no 
moment.  The obligation to pay stems entirely from the Promissory Note.  It is the 
Promissory Note that contains the giant interest rate that the Debtor seeks to eliminate 
as usury.  The Deed of Trust did not obligate CMS to pay anything.  In fact, CMS was 
                                                 
70  Ex. 1 ¶ 1. 
71  Id. 
72  Ex. 1 ¶ 15(c). 
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not even a party to the Deed of Trust; only Yosemite Management was.  Second, the 
Debtor pretends that because the Promissory Note is secured by the Deed of Trust, the 
Promissory Note somehow is no longer a negotiable instrument subject to the UCC.  
The argument is contradictory because the Debtor has admitted that the Promissory 
Note is a negotiable instrument.  However, it also is fallacious.   
 
 The Debtor refers to three decisions as supposed support for its position.  First, 
the Debtor cites Uniwest Mortg. Co. v. Dadecor Condos., Inc., 877 F.2d 431, 433 (5th 
Cir. 1989) for the proposition that “a separate guaranty agreement, which guaranteed a 
loan, is not considered a negotiable instrument and does not fall within the scope of the 
UCC.”73  The Court agrees.  Guaranty agreements are not necessarily commercial 
paper under the UCC.  But there is no dispute over a guaranty agreement in this 
Adversary Proceeding.  So, Dadecor Condos. has no relevance.  Next, the Debtor 
points the Court to Resolution Trust Corp. v. 1601 Partners, Ltd., 796 F. Supp. 238, 240 
(N.D. Tex. 1992) for the holding that a promissory note is “non-negotiable where a deed 
of trust was incorporated by reference into promissory note.”74  Again, that is true.  In 
1601 Partners, the promissory note stated that “the terms, agreements and conditions 
of the [Deed of Trust] are by reference made a part of this instrument.”  Id.  Because of 
this language, the promissory note became “subject to or governed by” another 
document, the Deed of Trust, so it no longer was an “unconditional” promise to pay 
within the scope of Article 3 of the UCC.  But, this Adversary Proceeding is different.  
The Promissory Note does not incorporate the Deed of Trust.  In fact, the Promissory 
Note does not even mention the Deed of Trust.  Instead, the Promissory Note here is an 
unconditional promise to pay subject to the UCC.  Finally, the Debtor notes Horton v. M 
& T Bank, 2013 WL 6172145, at *4 (N.D. Tex. Nov. 22, 2013) for the ruling that “a 
mortgage note is not ‘within’ the UCC because the Deed of Trust places a lien on real 
property . . . .”75  The citation is technically correct; but the holding is misstated or wrong.  
Although the Horton court does not explain what a “mortgage note” is, it relies 
exclusively on Vogel v. Travelers Indem. Co., 966 S.W.2d 748, 753 (Tex. App. 1998).  
However, Vogel only held that “[b]ecause the Deed of Trust places a lien on real 
property, it [the Deed of Trust] is not governed by the UCC.”  Id. at 753.  So, we arrive 
back at the uncontroversial proposition that a deed of trust is not subject to the UCC.  
That does nothing to negate the fact that the Promissory Note is subject to the UCC. 
 
 In the end, the Promissory Note is a negotiable instrument within the ambit of 
Article 3 of the UCC.  Since it is subject to the UCC, the UCC choice of law statute 
applies.  COLO. REV. STAT. § 4-1-301 permits the parties broad autonomy to select the 
governing substantive law for a negotiable instrument so long as there is a reasonable 
relationship.  There certainly was a reasonable relationship with Wisconsin since 
Wisconsin is where Bank of Lake Mills is located and the Promissory Note was 
accepted.  Further, and perhaps most importantly, Wisconsin is the place of payment.  
Under these circumstances, the Colorado UCC requires that the parties’ selection of 

                                                 
73  Docket No. 41 at 6. 
74  Id. at 6-7. 
75  Docket No. 41 at 7. 
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Wisconsin law as the governing substantive law must be honored.  And, under 
Wisconsin law, the interest rate in the Promissory Note is valid.       
 
 2. Under General Colorado Choice of Law Principles, Wisconsin   
  Substantive Law Applies so the Promissory Note Interest Rate Is  
  Permissible. 
 
 Having already ruled against the Debtor’s choice of law position on multiple 
grounds (DIDA Section 1831d, federal choice of law, and the Colorado UCC), the Court 
is not obligated to consider general Colorado choice of law principles.  However, even if 
the Court were wrong about all the foregoing choice of law analysis, the application of 
general Colorado choice of law principles also does not result in a ruling in the Debtor’s 
favor.  
 
 “Generally, Colorado enforces contractual choice of law provisions, and follows 
the Restatement (Second) of Conflict of Laws § 187, in determining the enforceability of 
these provisions.”  Amer. Express Fin. Advisors, Inc. v. Topel, 38 F. Supp. 2d 1233, 
1238 (D. Colo. 1999) (citations omitted). See also Century 21 Real Estate Corp. v. 
Meraj Int'l Inv. Corp., 315 F.3d 1271, 1281 (10th Cir. 2003) (“Colorado has adopted the 
approach of the Restatement (Second) of Conflicts of Laws in resolving contract choice 
of law questions.”); Mountain States Adjustment v. Cooke, 412 P.3d 819, 823 (Colo. Ct. 
App. 2016) (same).  Both the Debtor and the Lender focused on Restatement Section 
187 in their Closing Arguments and Supplemental Legal Briefs. 
 

Restatement Section 187 states, in relevant part: 

(2)  The law of the state chosen by the parties to govern their 
contractual rights and duties will be applied, even if the 
particular issue is one which the parties could not have 
resolved by an explicit provision in their agreement 
directed to that issue, unless either 

 
(a) the chosen state has no substantial relationship to 

the parties or the transaction and there is no other 
reasonable basis for the parties' choice, or 

 
(b) application of the law of the chosen state would be 

contrary to a fundamental policy of a state which has 
a materially greater interest than the chosen state in 
the determination of the particular issue and which, 
under the rule of § 188, would be the state of the 
applicable law in the absence of an effective choice 
of law by the parties. 

 
Under Restatement Section 187, the parties’ choice of law is effective “unless there is 
no reasonable basis for their choice or unless applying the law of the state so chosen 
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would be contrary to the fundamental policy of a state whose law would otherwise 
govern.”  FBS Credit, Inc. v. Estate of Walker, 906 F. Supp. 1427, 1429 (D. Colo. 1995) 
(citing Hansen v. GAB Bus. Serv., Inc., 876 P.2d 112 (Colo. Ct. App. 1994)).  So, 
Colorado courts will enforce contractual choice of law provisions unless a party can 
prove one of the two exceptions in Restatement Section 187(2).  In re Brock, 494 B.R. 
534, 541 (Bankr. D. Colo. 2013). 

The Debtor makes no serious argument for the Restatement Section 187(2)(a) 
exception to the Parties’ chosen law.  Clearly, Wisconsin has a substantial relationship 
to the parties and the Promissory Note transaction.  As previously noted, Bank of Lake 
Mills is a Wisconsin chartered bank located in Lake Mills, Wisconsin.  The Promissory 
Note states that it “is accepted by [Bank of Lake Mills] in Wisconsin.”76  Furthermore, it 
provides that the place of payment is in Wisconsin (“or at such other location or in such 
manner as designated by [Bank of Lake Mills]”).77  That is quite enough.  See Hansen, 
876 P.2d at 113 (finding reasonable basis for applying New York law where, even 
though neither party was presently located in New York, defendant was previously 
headquartered in New York).   

Thus, the Debtor centers its argument on the Restatement Section 187(2)(b) 
exception to the parties’ chosen law.  There are three main elements to that exception 
as applied to this Adversary Proceeding:  (1) Colorado must have a “materially greater 
interest” than Wisconsin in the substantive law governing interest rates; (2) the 
application of Wisconsin substantive law governing interest rates must be “contrary to a 
fundamental policy” of Colorado; and (3) Colorado would be the chosen substantive law 
“in the absence of an effective choice by the parties.”  To override the Parties’ 
agreement to apply Wisconsin substantive law, the Debtor must demonstrate that all 
three elements of the exception are satisfied. 

The Debtor failed to establish that Colorado has a “materially greater interest” 
than Wisconsin in the substantive law governing interest rates.  Again, there were two 
parties to the Promissory Note:  Bank of Lake Mills and CMS.  Bank of Lake Mills is 
based in Wisconsin, while CMS listed a Colorado address.  So, there is equal balance 
in terms of the location of Bank of Lake Mills and CMS.  But, the Promissory Note 
contains two other provisions that shift the center of gravity to Wisconsin.  Bank of Lake 
Mills accepted the Promissory Note in Wisconsin.  The Debtor acknowledges that “the 
[Promissory] Note was made in Wisconsin.”78  And, perhaps most importantly of all, 
CMS agreed to pay in Wisconsin.  So, Wisconsin is the “place of payment” under the 
Promissory Note.  Notably, except for referring to Colorado as the location of CMS, the 
Promissory Note contains no reference to Colorado whatsoever.  Based upon the 
Promissory Note itself, the Court assesses that Wisconsin has a “materially greater 
interest” than Colorado in the substantive law governing interest rates and usury.  The 
Debtor really has only one thing going for it in the “materially greater interest” equation.  
Yosemite Management executed the Deed of Trust pledging the Colorado Property as 

                                                 
76  Ex. 1 ¶ 1. 
77  Id. 
78  Docket No. 36 at 8. 
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security for the repayment of the debt evidenced by the Promissory Note.  However, the 
main issue in this Adversary Case is whether the Promissory Note constitutes a valid 
and enforceable debt.  The Debtor’s attack is on the interest rate contained in the 
Promissory Note.  The Deed of Trust has no bearing on that issue.  Thus, the Debtor 
fails to show Colorado has a “materially greater interest” than Wisconsin on interest 
rates and usury.  See Brock, 494 B.R. at 542 (“the Bank failed to demonstrate how any 
interest of Colorado is materially greater than California’s interest . . . .”).  The 
Restatement Section 187(2)(b) exception collapses. 

The Debtor also fails to prove that application of Wisconsin substantive law 
concerning interest rates is “contrary to a fundamental policy” of Colorado.  Clearly, 
Wisconsin and Colorado have contrary or different policies:  Colorado has intervened in 
the market to establish a 45% interest cap on commercial transactions; Wisconsin has 
taken a hands-off approach, allowing corporations to use their own judgment and 
contract for any interest rate they wish.  However, the question is not whether 
Wisconsin substantive law is merely contrary to a policy of Colorado.  And, the question 
also is not whether Colorado has a policy against usury.  Instead, the issue is whether 
the application of Wisconsin law would be contrary to a fundamental policy of Colorado.   

Is corporate usury protection under COLO. REV. STAT. § 5-12-103 a fundamental 
policy of Colorado?  Certainly, Colorado enacted the Colorado Usury Statute.  But, 
surely, not every Colorado statute qualifies as a fundamental policy of Colorado.  
Continental Mortg. Investors, 395 So. 2d 507, 509 (Fla. 1981) (“We do not think that the 
mere fact that there exists in Florida a usury statute . . . establishes a strong public 
policy against such conduct in this state where interstate loans are concerned.”)  The 
text of the Colorado Usury Statute does not expressly identify it as a “fundamental 
policy.”  The Colorado Usury Statute is located in Title 5 of the Colorado Revised 
Statutes.  Most of that title is directed to the Colorado Consumer Credit Code. COLO. 
REV. STAT. § 5-1-101 et seq.  The Colorado Consumer Credit Code does contain a 
section identifying “underlying purposes and policies” to protect consumers.  COLO. REV. 
STAT. § 5-1-102(2).  But, none of those purposes and policies is directed to corporate 
usury and the need to protect corporations from bad judgments.  See Dikeou, 928 P.2d 
at 1293 (recognizing “the distinct differences between the consumer loan and 
nonconsumer loan settings” and declining to find any policy benefit in applying 
consumer protections to nonconsumer transactions under the Colorado Usury Statute 
especially where the debtor was not an “unsophisticated borrower”).  The Debtor has 
not provided the Court with any definitive case law, legislative history, or other materials 
suggesting that the Colorado Usury Statute, especially as applied to corporations, is of 
any particularly great importance to the State of Colorado.   

 The best the Debtor can offer for the fundamental policy argument is snippets 
from two cases.  In Dennis, 236 F. Supp. at 692, the district court stated:  “[T]he 
[Colorado] legislature’s condemnation of usury is manifest.  The Colorado public policy 
pronouncements against retention of usurious interest have been strong.”  The Dennis 
court did not identify any specific support for its “strong” “public policy” conclusion.  
Restatement Section 187(2) choice of law was not at issue.  So, the Dennis court did 
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not assess whether the application of another State’s law would violate a fundamental 
policy of Colorado.  The Debtor also cites a passage from Tucker v. R.A. Hanson Co., 
Inc., 956 F.2d 215 (10th Cir. 1992):   

The original conception of the public policy exception was 
that some causes of action were so repugnant to the values 
of the forum state that the state courts would feel compelled 
to close their doors to them.  State proscriptions against 
usury, prostitution, and gambling were examples of the kind 
of public policies that for a state court to countenance such 
activities would in Justice Cardozo’s words, “violate some 
fundamental principle of justice, some prevalent conception 
of morals, some deep-seated tradition of the commonweal.” 
Loucks v. Standard Oil Co. of New York, 224 N.Y. 99, 120 
N.E. 198, 202 (1918).  Since every law is an expression of 
the public policy of the state, some higher threshold is 
needed to prevent the forum’s law from being applied in 
every case.  A strict construction of the public policy 
exception was felt necessary to prevent the whole field of 
conflicts of law from collapsing in on itself. 

Id. at 218.  Seizing onto the appellate court’s statement that proscriptions against usury 
were “examples of the kind of public policies that for a state court to countenance such 
activities would in Justice Cardozo’s words, ‘violate some fundamental principle of 
justice, some prevalent conception of morals, some deep-seated tradition of the 
commonweal,’” the Debtor concludes that the application of Wisconsin interest rate law 
would violate a fundamental policy of Colorado.   

The Debtor’s argument has some allure.  But the issue in Tucker was very 
different from this Adversary Case.  In Tucker, the central question was whether a New 
Mexico court could enforce an indemnification clause.  Neither usury nor Colorado 
policies had anything to do with the case.  So, any passing mention of usury is no more 
than dicta.  Further, in Loucks, the decision cited for support by the Tucker court, usury 
also was not an issue.  Instead, Loucks involved only the question of whether a federal 
court could assume jurisdiction over and enforce a Massachusetts statute providing for 
the payment of damages resulting from negligence where the victim of the negligence 
was a New York resident traveling through Massachusetts.  Again, any passing mention 
of usury is of no real moment.  The decision did not involve either usury or Colorado 
policies.   

 Thus, although another close call, the Court determines that the Debtor failed to 
show that application of Wisconsin interest rate law in a commercial transaction with a 
Wisconsin state chartered bank would violate Colorado fundamental policy.  Indeed, 
Colorado courts historically have allowed the application of the law of other States in 
similar circumstances.  For example, in Baxter v. Beckwith, 137 P. 901 (Colo. 1914), the 
Colorado Supreme Court determined: 
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The parties may legally stipulate for the payment of interest 
according to the laws of the state where the instrument is 
made, or according to the laws of the place of payment, and 
the rate thus agreed upon may be recovered, although it 
may be illegal under the laws of the other state. . . .  
 
Ordinarily the validity of a contract is to be determined by the 
law of the place where made, and, the note before us having 
been made and specifically made payable in Iowa, its validity 
and the validity of its provision for interest is to be 
determined by the law of that state. 

 
Id. at 902-03 (citations omitted).  See also McKay’s Estate v. Belknap Sav. Bank, 59 P. 
745, 747 (Colo. 1899) (“‘When, at the place of contract, the rate of interest differs from 
that of the place of payment, the parties may stipulate for either rate, and the contract 
will govern, the parties having the right of election as to the law of which place their 
contract is to be governed.’”) (citation omitted).  As noted by the Florida Supreme Court, 
usury protections are not “fundamental to a legal system”.  Continental Mortg., 395 So. 
2d at 509.  “The defense of usury is a creature entirely of statutory regulation, and is not 
founded upon any common-law right, either legal or equitable.”  Id.  Further, it is 
important to confirm that the Promissory Note is a commercial transaction between a 
financial institution and a corporation, which should be able to protect its own interests.  
Id., 395 So. 2d at 509 (“The few courts that do rely on a public policy exception in a 
usury-choice of law situation invariably are dealing with the individual and often 
consumer, borrower.”).  In such circumstances, there is far less need for the Court to 
engage in choice of law machinations and negate the parties’ own choice of applicable 
substantive law.  Instead, the freedom to contract — and sometimes make a bad 
corporate decision — is a far more fundamental policy than statutory usury to protect 
corporations. 
 

Finally, in connection with analysis under Restatement 187(2)(b), the Debtor 
failed to establish that Colorado would be the chosen substantive law “in the absence of 
an effective choice by the parties.”  In order to determine the applicable substantive law 
“in the absence of an effective choice by the parties,” the Court applies Section 188(2) 
of the Restatement (Second) of Conflict of Laws (“Restatement Section 188(2)”) which 
states: 

 
(2) In the absence of an effective choice of law by the parties 

(see § 187), the contacts to be taken into account in 
applying the principles of § 6 to determine the law 
applicable to an issue include: 

(a) the place of contracting, 

(b) the place of negotiation of the contract, 
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(c) the place of performance, 

(d) the location of the subject matter of the contract, and 

(e) the domicil, residence, nationality, place of 
incorporation and place of business of the parties. 

Restatement Section 188(2).  The Court analyzes each of the relevant factors.   

With respect to the “place of contracting,” the Promissory Note states that it “is 
accepted by [Bank of Lake Mills] in Wisconsin”79  The Debtor acknowledges that “the 
[Promissory] Note was made in Wisconsin.”80  Thus, as a matter of Colorado law, the 
place of contracting is Wisconsin.  Denver Truck Exch. v. Perryman, 307 P.2d 805, 809-
10 (Colo. 1957) (noting that place of contracting is determined by parties’ intention and 
as rule is considered to be place where offer is accepted).  Regarding the “place of 
negotiation of the contract,” neither the Debtor nor the Lender presented the Court with 
any evidence concerning the location for contract negotiations.  So, that factor cannot 
be weighed in the analysis.  The “place of performance” of the Promissory Note is 
Wisconsin.  That is because the Promissory Note designates Wisconsin as the place for 
payment.  See COLO. REV. STAT. § 4-3-111 (stating that “an instrument is payable at the 
place of payment stated in the instrument”).  With respect to the “location of the subject 
matter of the contract,” neither the Debtor nor the Lender offered the Court any 
evidence about the subject matter of the Promissory Note.  All the Court knows for sure 
is that CMS borrowed $550,000 from Bank of Lake Mills for “business purposes.”81 The 
Court is unaware of the business of CMS or where such business was conducted.  The 
Court is in the dark concerning how the funds were used; except that the Court can 
surmise that, because the Property was owned by Yosemite Management, not CMS, 
the loan proceeds were not used to purchase the Property pledged under the Deed of 
Trust.  The Court does not know the relationship between CMS and Yosemite 
Management.  Ultimately, the Court cannot weigh the “subject matter of the contract” 
because of the lack of evidence.  Finally, respecting “domicil, residence . . ., place of 
incorporation, and place of business of the parties,” the Court has limited information 
that results in a wash.  The original lender is a state bank chartered in Wisconsin and its 
offices are located in Wisconsin.  The Lender is from New York.  The Court has not 
been advised concerning the residence and place of incorporation of CMS, but CMS 
listed its “principal place of business” as Colorado.  The Debtor is from Colorado.  
Considering all of the Restatement Section 188(2) factors for which there is evidence, it 
is clear that the balance tips toward selection of Wisconsin law as the applicable law in 
the absence of an effective choice of law in the Promissory Note.82    

                                                 
79  Ex. 1 ¶ 1. 
80  Docket No. 36 at 8. 
81  Ex. 1 ¶¶ 1 and 8(b).   
82  In its Order for Additional Briefing, the Court asked the Parties to provide additional legal briefing 
concerning the potential application of Sections 195 and 203 of the Restatement (Second) of Conflict of 
Laws (“Restatement Sections 195 and 203”).  Neither the Debtor nor the Lender argued that Restatement 
Section 195 governs the choice of law issues in this Adversary Proceeding.  The Court concurs, since 
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D. The Debtor’s Focus on the Deed of Trust in Misplaced.  

 The predicate for the bankruptcy claims (under 11 U.S.C. §§ 502 and 510) 
asserted in the Complaint is that the Promissory Note is usurious under the Colorado 
Usury Statute.  In the Complaint, the Debtor alleged:   

  “the WBL Note is usurious on its face, providing for a default interest 
rate of 130.363% per annum”;  

 
 “The WBL Note provided for a default interest rate of 130.363%”;  

 
 “Pursuant to the usurious terms of the WBL Note. . . .” 
 
 “Based on this usurious interest rate, the Borrower and Guarantors 

subject to the WBL Note would be forced to pay WBL a total amount that 
included interest well exceeding the legal limit.”  

 
 “The filing of the foreclosure and the WBL Proof of Claim constitute an 

attempt to collect a usurious debt and present a justiciable dispute”;  
 
 “WBL’s claim for interest charged on the WBL Note is usurious in excess 

of the lawful amount that can be charged”; and  
 

                                                 
Restatement Section 195 applies only “in the absence of an effective choice of law by the parties,” while 
in the Promissory Note, the Parties did agree to a specific applicable law.  Furthermore, Restatement 
Section 195 provides that in the absence of an effective choice of law, the contract will be governed by 
“the local law of the state where the contract requires that repayment be made, unless . . . some other 
state has a more significant relationship . . . . to the transaction and the parties  . . . .”  As already 
explained, Wisconsin is the place of payment and also has the most significant relationship to the 
Promissory Note.  So, Restatement Section 195 offers no aid for the Debtor. 
 
 In its Supplemental Legal Brief, the Debtor made an argument for the application of Restatement 
Section 203.  That Section states: 
 

The validity of a contract will be sustained against a charge of usury if it 
provides for a rate of interest that is permissible in a state to which the 
contract has a substantial relationship and is not greatly in excess of the 
rate permitted by the general usury law of the state of the otherwise 
applicable law under the rule of § 188. 

 
Since Restatement Section 203 is directed specifically at usury (which is at the heart of this Adversary 
Proceeding), the Court assumed that Section was most relevant.  But neither the Debtor nor the Lender 
focused on it very much.  In any event, Restatement Section 203 results in the selection of Wisconsin 
law.  That is because CMS and Bank of Lake Mills chose Wisconsin law, the Promissory Note has a 
substantial relationship with Wisconsin, and the high interest rate is not in excess of the rate permitted in 
Wisconsin.  Also, as explained previously, Wisconsin law is the applicable law under a Restatement 
Section 188 analysis.      
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 “the WBL Note was usurious . . . .”83  

The Debtor’s claims refer specifically to the Colorado Usury Statute.84  And, the relief 
requested flows from the assertion of usury.  In the First Claim for Relief, the Debtor 
asks that the Court make “a declaration that the interest charged under said note 
[Promissory Note] is usurious” and, as a result of such declaration, also declare “the 
extent, priority, and validity” of [the Lender’s] lien.  In the Second Claim for Relief, the 
Debtor asks the Court to completely disallow the Lender’s Proof of Claim based on 
usury.  Finally, in the Third Claim for Relief, the Debtor desires equitable subordination 
of the Lender’s Proof of Claim because the Lender “sought to collect from and have [the 
Debtor] pay a greater rate of interest than is allowed by Colorado law and [the Lender] 
knew that the WBL Note was usurious . . . .”85     

 Given the foregoing, the Court has focused on the Promissory Note and whether 
the Promissory Note is usurious.  To make that decision, the critical issue is the 
applicable law governing the Promissory Note.  But, in its Closing Argument and 
Supplemental Legal Briefs, the Debtor has tried to shift ground and argue about the 
Deed of Trust.  For example, the Debtor suggests that that the Lender’s Proof of Claim 
is “pursuant to a Deed of Trust bearing an interest rate in excess of Colorado usury 
laws.”86  From this premise, the Debtor emphasizes that the Deed of Trust involves the 
Colorado Property.  And, the Debtor repeatedly points out that the Deed of Trust 
includes an express Colorado choice of law provision.   

 The Court does not accept the Debtor’s misdirection.  The Deed of Trust does 
not bear any interest rate and cannot be usurious.  The Promissory Note and the Deed 
of Trust are two different legal documents serving distinct purposes.  The Promissory 
Note is a promise to pay.  And, only the Promissory Note contains an interest rate.  As 
already explained, the Promissory Note is a negotiable instrument.  See COLO. REV. 
STAT. § 4-3-104(a) (“’negotiable instrument’ means an unconditional promise to pay a 
fixed amount of money, with or without interest or other charges”).  It is also an 
“evidence of debt.” See COLO. REV. STAT. § 38-38-100.3(8) (“’Evidence of debt’ means a 
writing that evidences a promise to pay . . . such as a promissory note . . . .”).  For 
reasons that the Court cannot fathom, CMS agreed to borrow $550,000 from the Bank 
of Lake Mills and repay such principal plus interest at the incredibly high rate of 
120.86% per annum.  The Debtor has raised the issue of whether the Promissory Note 
interest rate is usurious.   

 The Deed of Trust is something altogether different.  It is not an independent 
promise to pay.  It does not contain a separate interest rate.  The Deed of Trust is only a 
security device by which a party, Yosemite Management, pledged its own real property 
to secure the monetary obligation evidenced by the Promissory Note.  See COLO. REV. 
STAT. § 38-38-100.3(7) (“‘Deed of trust’ means a security instrument containing a grant 

                                                 
83  Compl. ¶¶ 15, 24, 25, 27, 28, 32, and 36.   
84  Compl. ¶¶ 23, 28, and 32.   
85  Compl. ¶ 36. 
86  Docket No. 36 at 1.   
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to a public trustee together with a power of sale.”)   Further, the Deed of Trust governs 
the process of foreclosure.  Naturally, deeds of trust are governed by local law where 
real property is located and subject to foreclosure.  So, as is typical, since Yosemite 
Management pledged the Property located in Colorado, the Deed of Trust is governed 
by Colorado law. 

 But, that does not mean that somehow the choice of law in the Deed of Trust can 
be used to transmogrify the choice of law in the Promissory Note as the Debtor seems 
to imply.  Consider a typical large credit facility in the United States.  A national bank 
based in California loans $1 billion to a large company headquartered in Colorado but 
with ten manufacturing facilities in ten different States.  One promissory note is 
executed by the Colorado borrower providing for application of California law (because 
the national bank is based in California).  As security, the Colorado borrower executes 
ten deeds of trust (1 for each of its ten manufacturing facilities in ten different States).  
Because the deeds of trust involve real property, each of the deeds of trust will be 
governed by the local law applicable where each manufacturing facility is located.  But 
the deeds of trust cannot be used to change the choice of law in the promissory note.  
Instead, the validity of the promissory note can only be governed by a single applicable 
law as selected in the promissory note.  The ten different laws in the ten different deeds 
of trust have no bearing on the validity of the promissory note or its choice of law. 

 So it is in this case.  CMS executed the Promissory Note, governed by federal or 
Wisconsin law (if not preempted), in favor of Bank of Lake Mills.  The Promissory Note 
is the evidence of the debt.  Any usury attack can only challenge the Promissory Note.  
The Deed of Trust solely served to provide some security by pledging the Colorado 
Property.  The Deed of Trust cannot be usurious.  So, the choice of law in the Deed of 
Trust has no bearing on whether the Promissory Note is usurious.  Thus, the Court 
focuses on the Promissory Note. 

 It is, as the Court has stated, a complete mystery why Yosemite Management, 
which was not the borrower under the Promissory Note, voluntarily agreed to pledge its 
Property under the Deed of Trust to secure payment of the Promissory Note.  Given the 
rate of interest under the Promissory Note, that decision seems like a gross deviation 
from sound business judgment.  And, the Court has no idea why the Debtor decided to 
purchase the Property from Yosemite Management knowing all along that it was subject 
to the Deed of Trust and that CMS had defaulted on the Promissory Note.  That 
transaction appears ill-advised at best and virtually insane at worst.  But whatever 
shenanigans Yosemite Management and the Debtor were engaged in is beside the 
point.  The Court assesses usury based on the Promissory Note, not based on the 
Deed of Trust.   

VII. Legal Conclusions. 

 No matter which choice of law approach is utilized (DIDA Section 1831d, federal 
common law, Colorado UCC, or Colorado general common law principles under 
Restatement Section 187 and 188), all roads lead to Wisconsin as the proper 
substantive law governing the Promissory Note. 
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A. The Debtor Fails on its First Claim for Relief: Declaratory Judgment. 

 In its First Claim for Relief, the Debtor sought a declaration that “the interest 
charged under [the Promissory Note] is usurious under C.R.S. § 5-12-103.”87  The 
Debtor characterized the cause of action as for “Declaratory Judgment” and also cited 
Fed. R. Civ. P. 7001(9) which provides that adversary proceedings include “a 
proceeding to obtain a declaratory judgment . . . .”   
 

Federal law governs the allocation of the burden of proof for a declaratory 
judgment action brought in bankruptcy to determine issues concerning administration of 
the bankruptcy estate.  Rex-Tech Int’l, LLC v. Rollings (In re Rollings), 451 Fed. Appx. 
340, 345 (5th Cir. 2011) (unpublished) (“federal law governs the preliminary issue of 
what burden of proof applies” in a bankruptcy declaratory judgment action).  And, under 
federal law, the burden of proof in a declaratory judgment case falls squarely on the 
party requesting relief:  the Debtor.  Id. at 346; Weller v. Texas Guaranteed Student 
Loan Corp. (In re Weller), 316 B.R. 708, 711 (Bankr. W.D. Mo. 2004) (“The party 
seeking declaratory judgment [in a bankruptcy adversary proceeding] must bear the 
burden of proof . . . .”); Wilcox v. Stroup (In re Willcox), 329 B.R. 554, 562 (Bankr. D. 
S.C. 2005) (“the burden of proof in declaratory judgment actions lies, as a general 
principle of law, with the moving party who is held to ‘have assumed the risk of 
nonpersuasion’”). 
 
 The Debtor failed to meet its burden to establish entitlement to a declaration that 
the Promissory Note is usurious.  Instead, since Wisconsin substantive law controls the 
Promissory Note, the extraordinarily high interest rate in the Promissory Note — 
120.86% per annum — is valid and permissible.  Wisconsin allows for freedom to 
contract without any corporate usury.  So, the Court declines to declare the Promissory 
Note to be usurious and denies any related relief concerning lien avoidance. 
 
B. The Debtor Fails on its Second Claim for Relief:  Claim Objection. 

 In its Second Claim for Relief, the Debtor objected to the Lender’s Proof of Claim 
and requested that the Proof of Claim be disallowed under Section 502(b) and 
“pursuant to applicable state law, C.R.S. § 5-12-103” because the Lender’s “claim for 
interest charged on the [Promissory Note] is usurious and in excess of the lawful 
amount that can be charged.”88   
 

Section 502 governs the claims objection and allowance process and provides: 
 

(a) A claim or interest, proof of which is filed under 
section 501 of this title, is deemed allowed, unless a 
party in interest, including a creditor of a general 

                                                 
87  Compl. at 3.   
88  Compl. at 4.   
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partner in a partnership that is a debtor in a case 
under chapter 7 of this title, objects. 

(b)  Except as provided in subsections (e)(2), (f), (g), (h) 
and (i) of this section, if such objection to a claim is 
made, the court, after notice and a hearing, shall 
determine the amount of such claim in lawful currency 
of the United States as of the date of the filing of the 
petition, and shall allow such claim in such amount, 
except to the extent that— 

(1)  such claim is unenforceable against the debtor 
and property of the debtor, under any 
agreement or applicable law. 

The Lender timely filed the Proof of Claim, asserting a secured claim in the 
amount of $658,652.95, and attached supporting information including the Promissory 
Note and Deed of Trust.  Under Fed. R. Bankr. P. 3001(f), “[a] proof of claim executed 
and filed in accordance with these rules [the Federal Rules of Bankruptcy Procedure] . . 
. constitute[s] prima facie evidence of the validity and amount of the claim.”  The Debtor 
objected through the Complaint.  So, Section 502(b) was triggered.   
 
 As such, this Court must “determine the amount of such claim.”  In making its 
determination under Section 502(b), the Court is required to apply the following burdens 
of proof: 

 
The objecting party has the burden of going forward with 
evidence supporting the objection. . . .  Such evidence must 
be of probative force equal to that of the allegations 
contained in the proof of claim. . . .  However, an objection 
raising only legal issues is sufficient. . . .   Once the objecting 
party has reached this threshold, the creditor has the 
ultimate burden of persuasion as to the validity and amount 
of the claim. 

Wilson v. Broadband Wireless Int’l Corp. (In re Broadband Wireless Int’l Corp.), 295 
B.R. 140, 145 (10th Cir. BAP 2003) (internal citations omitted).  See also In re Harrison, 
987 F.2d 677, 680 (10th Cir.1993) (setting forth burdens).   
 
 To summarize in the context of this Adversary Proceeding, the Lender timely and 
properly filed the Proof of Claim in compliance with Section 501 and Fed. R. Bankr. P. 
3001.  So, the Debtor, as the objecting party, assumed the burden to attack the validity 
of the Proof of Claim either based on the law or evidence.  The Debtor met its initial 
burden by virtue of the allegations in the Complaint coupled with the legal arguments 
raised at trial and in its Closing Argument and Supplemental Legal Briefs focusing on 
usury.  Thus, the Lender has the ultimate burden of proving the validity and amount of 
its Proof of Claim.   
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 In this Adversary Proceeding, there are no material factual disputes.  Instead, the 
core contest is over applicable law.  Based upon the undisputed facts, including the 
choice of law provision in the Promissory Note, the Court concludes that the Lender met 
its ultimate burden to establish the validity and amount of the Proof of Claim.  Since 
Wisconsin substantive law controls the Promissory Note, the ultra-high interest rate in 
the Promissory Note is permissible.  So, the Court declines to disallow the Lender’s 
Proof of Claim.  Instead, the Lender’s Proof of Claim is allowed as a claim against the 
Debtor’s Property in the amount of $658,652.95 plus interest at the rate of 120.86% per 
annum.  The Lender’s Proof of Claim is secured by the Property under the Deed of 
Trust.  Furthermore, since the Debtor was not a party to the Promissory Note and has 
no direct obligation on such indebtedness, the Lender’s Proof of Claim is only allowable 
in rem as a lien on the Property. 
 
C. The Debtor Fails on its Third Claim for Relief:  Equitable Subordination. 

 In its Third Claim for Relief, the Debtor requested that the Lender’s Proof of 
Claim be subordinated to the claims of general unsecured creditors under Section 
510(c) which states, in relevant part: 
 

[A]fter notice and a hearing, the court may  . . . [u]nder 
principles of equitable subordination, subordinate for 
purposes of distribution all or part of an allowed claim to all 
or part of another allowed claim . . .  

 
The United States Courts of Appeals for the Tenth Circuit instructed that a party seeking 
equitable subordination under Section 510(c) must demonstrate: 
  

1.  The claimant has engaged in inequitable conduct; 
 
2.  The conduct has injured creditors or given unfair 
 advantage to the claimant; and 
 
3.  Subordination of the claim is not inconsistent with the 
 Bankruptcy Code. 
 

Sloan v. Zions First Nat'l Bank (In re Castletons, Inc.), 990 F.2d 551, 559 (10th 
Cir.1993) (citation omitted).  In considering these factors, “[t]he critical inquiry . . . is 
whether there has been inequitable conduct on the part of the party whose debt is 
sought to be subordinated.”  Id. (citation omitted).   
 

Inequitable conduct for subordination purposes encompasses three categories of 
misconduct:  (1) fraud, illegality, and breach of fiduciary duties; (2) undercapitalization; 
or (3) claimant's use of the debtor as a mere instrumentality or alter ego.  Sender v. 
Bronze Group, Ltd. (In re Hedged-Inves. Assoc., Inc.), 380 F.3d 1292, 1301 (10th Cir. 
2004).   Generally, it is not enough to simply allege that a defendant engaged in 

Case:18-01099-TBM   Doc#:49   Filed:05/20/19    Entered:05/20/19 10:45:46   Page43 of 45



 
44 

 

“inequitable conduct.”  The party seeking equitable subordination must allege conduct 
that fits within one of these three categories.  Carter-Waters Okla., Inc. v. Bank One Tr. 
Co., N.A. (In re Eufaula Indus. Auth.), 266 B.R. 483, 489 (10th Cir. BAP 2001). 
 
 The party asserting equitable subordination bears the burden to establish the 
required elements by a preponderance of the evidence.  Notwithstanding, the burden 
and sufficiency of proof required are not uniform in all cases.  The claims of insiders and 
non-insiders generally are treated differently for subordination purposes.  If the claimant 
is an insider or a fiduciary, the party seeking equitable subordination need only show 
“unfair” conduct.  Estes v. N & D Properties, Inc. (In re N & D Properties, Inc.), 799 F.2d 
726, 731 (11th Cir.1986).  However, where non-insider claims are involved, the level of 
pleading and proof is significantly higher.  Id. at 731-32.  Although courts now agree that 
equitable subordination can apply to a non-insider creditor, the circumstances are “few 
and far between.”  Kham & Nate's Shoes No. 2, Inc. v. First Bank, 908 F.2d 1351, 1356 
(7th Cir.1990); accord Waslow v. MNC Commercial Corp. (In re M. Paolella & Sons, 
Inc.), 161 B.R. 107, 119 (E.D. Pa.1993) (“Equitable subordination has seldom been 
invoked, much less successfully so, in cases involving non-insiders and/or non-
fiduciaries.”), aff'd, 37 F.3d 1487 (3d Cir. 1994).   
 
 In this Adversary Proceeding, the Debtor has not alleged that the Lender is an 
insider of the Debtor (as defined in Section 101(31)).  Thus, the Debtor bears the higher 
burden of proof applicable for non-insider equitable subordination claims.   
 
 The Debtor seeks equitable subordination of the Lender’s Proof of Claim “due to  
[Lender’s] inequitable conduct in seeking to collect from the Property and have Rent-
Rite pay a greater rate of interest than is allowed by Colorado law.”89  According to the 
Debtor, the Lender’s effort to enforce the Promissory Note terms is “imbued with bad 
faith and illegality.”90  The Debtor failed to present evidence demonstrating any of the 
requirements for imposition of the equitable subordination remedy.  There is no showing 
that the Lender’s filing of the Proof of Claim based upon the Promissory Note and 
secured by the Deed of Trust on the Property is tantamount to fraud, illegality, or breach 
of fiduciary duties.  CMS contractually agreed to the extraordinarily high interest rate.  
Yosemite Management pledged the Property as security for such debt under the 
Promissory Note.  Later, the Debtor purchased the Property from Yosemite 
Management.  At the time, the Debtor was aware that the Property was encumbered by 
the Deed of Trust securing the Promissory Note.  And, the Debtor knew that the 
Promissory Note was in default.  In fact, the Debtor received the benefit of a price 
reduction because of such default.  In retrospect, the Debtor’s decision to buy the 
Property knowing that it was encumbered by a defaulted Promissory Note bearing 
120.86% interest per annum appears insane.  The Court cannot fathom any reason why 
CMS agreed to the Promissory Note in the first place, why Yosemite Management 
voluntarily pledged the Property to secure the debt, or why the Debtor acquired the 
Property under such circumstances.  Clearly, CMS, Yosemite Management, and the 

                                                 
89  Docket No. 36 at 10.  
90  Id. 
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Debtor made bad decisions.  But that does not mean that Bank of Lake Mills or the 
Lender engaged in inequitable conduct.  The Lender only seeks what it is entitled to.  
 

VIII. Order and Judgment. 

  For the reasons set forth above, the Court finds that the Debtor failed to 
establish that the super-high interest rate contained in the Promissory Note is usurious.  
Accordingly, the Debtor is not entitled to a declaratory judgment or equitable 
subordination of the Lender’s Proof of Claim.  The Lender ultimately satisfied its burden 
for allowance of the Proof of Claim in rem against the Property.  Therefore, the Court 

 
ORDERS that all claims asserted by the Debtor in the Complaint are 

DISMISSED.  A separate Judgment consistent with the foregoing shall enter. 
 

DATED this 20th day of May, 2019. 
 
      BY THE COURT: 

 
 
       
Thomas B. McNamara,  
United States Bankruptcy Judge                             
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INTRODUCTION 

In their opening brief, Defendants demonstrated that (1) Plaintiffs’ two state law claims 

are preempted by the National Bank Act (“NBA”); (2) even if the NBA did not preempt those 

claims, the claims would fail under the “valid-when-made” rule applicable in New York; and (3) 

Plaintiffs’ unjust enrichment claim entirely duplicates their usury claim, and therefore should be 

dismissed.  Plaintiffs’ opposition brief futilely attempts to avoid dismissal by misstating the 

governing law and disregarding the contents of the documents that Plaintiffs themselves rely on 

in their Amended Complaint. 

Plaintiffs advance two arguments in an attempt to circumvent NBA preemption.  First, 

Plaintiffs attempt to manufacture a fact question by ignoring governing case law in this Circuit 

permitting courts to adjudicate Rule 12(b)(6) motions based on the contents of documents cited 

to and relied on by plaintiffs in their complaints.  Opening Brief, p. 2 n.1.  The documents cited 

to and expressly relied on by Plaintiffs in their Amended Complaint make clear that when 

Capital One Bank (USA), National Association (“Capital One Bank”) securitized certain credit 

card receivables, it retained ownership of the credit card accounts along with the right to set the 

interest rate charged to borrowers, including Plaintiffs.     

Second, Plaintiffs argue that NBA preemption cannot apply to Defendants because they 

are not national banks.  Opp. Brief, p. 1.  Unfortunately for Plaintiffs, the primary case they rely 

upon, Madden v. Midland Funding, LLC, says exactly the opposite:  “In certain circumstances, 

NBA preemption can be extended to non-national bank entities.”   786 F.3d 246, 250 (2d Cir. 

2015).  NBA preemption applies in this case because application of New York’s usury law to 

Defendants would significantly interfere with Capital One Bank’s ability to exercise its powers 

under the NBA.  Id. 
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Plaintiffs’ factual and legal arguments are meritless.  Accordingly, the Amended 

Complaint should be dismissed with prejudice as a matter of law. 

ARGUMENT

I. Plaintiffs Cannot Selectively Disavow the Contents of Documents Integral to Their 
Amended Complaint 

The very documents that Plaintiffs cite to and rely on in their Amended Complaint 

demonstrate that, at all times, Capital One Bank continued to own their credit card accounts and 

control the interest rates set on those accounts – facts that are dispositive on this motion.  The 

facts set forth in these documents are controlling, and Plaintiffs cannot selectively disavow them 

in their opposition papers.   

Specifically, Plaintiffs’ allegations in this case are based upon the documents pursuant to 

which Capital One Bank securitized certain credit card receivables: the Receivables Purchase 

Agreement, the Pooling and Servicing Agreement, and the Prospectus. Exhibits 1, 3, 4 

(collectively, the “Securitization Documents”).1  The Amended Complaint does not merely 

reference the Securitization Documents, its claims are based entirely on those documents.  That 

is, Plaintiffs had no connection to or dealings with Defendants; they have sued Defendants only 

based on the securitization process and transactions described in the Securitization Documents.     

Plaintiffs attempt to bolster their opposition by citing to these documents, Opp. Brief, pp. 

2-4, but then object to Defendants citing the very same documents in support of their motion to 

dismiss.  Id., pp. 7-8.  What Plaintiffs refer to as “unsupported factual assertions” are actually 

direct quotes from the documents that Plaintiffs cite to and rely on in their Amended Complaint.  

Plaintiffs may not disavow those portions of the documents cited in the Amended Complaint that 

they find inconvenient.  Holmes v. Air Line Pilots Ass’n, Int’l, 745 F. Supp. 2d 176, 193–94 

1 References to Exhibits are to the Exhibits to Defendants’ opening brief.
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(E.D.N.Y. 2010) (granting motion to dismiss based on documents relied upon in the complaint:  

“If these documents contradict the allegations of the amended complaint, the documents control

and this Court need not accept as true the allegations in the amended complaint”) (emphasis 

added); Beauvoir v. Israel, 794 F.3d 244, 248 (2d Cir. 2015) (“It is well established that 

“[d]ocuments that are attached to the complaint or incorporated in it by reference are deemed 

part of the pleading and may be considered”) (emphasis added); Matusovsky v. Merrill Lynch, 

186 F. Supp. 2d 397, 400 (S.D.N.Y. 2002) (“If a plaintiff’s allegations are contradicted by [a 

document incorporated into the complaint], those allegations are insufficient to defeat a 

motion to dismiss”) (emphasis added). 

Plaintiffs argue that Defendants (and not Capital One Bank) are the parties that charge 

interest to Plaintiffs.  Opp. Brief, p. 4.  The Securitization Documents, however, say precisely the 

opposite.  See, e.g., Exhibit 3, p. 63/304 (“As owner of the accounts, the bank [defined as Capital 

One Bank] and its affiliates retain the right to change various terms and conditions of those 

accounts, including finance charges and other fees they charge and the required minimum 

monthly payment”), p. 94/304 (“the designated accounts and the account relationship with the 

cardholders will remain with the bank”).  Capital One Bank (not Defendants), as owner of the 

credit card accounts,2 maintains the contractual relationship with Plaintiffs, including the 

contractual right to charge interest and set rates.3  For purposes of resolving this motion to 

dismiss, the Securitization Documents control, not Plaintiffs’ conclusory allegations or their 

2 In their opposition brief, Plaintiffs make several references to Capital One Bank’s actions as 
servicer (Opp. Brief, pp. 10-11), but they overlook the NBA-authorized powers that Capital One 
Bank exercises in its capacity as the owner of the credit card accounts.  
3 Plaintiffs suggest that there is confusion regarding “what it means to ‘own’ the accounts.”  Opp. 
Brief, p. 9.  The Securitization Documents, however, explain what it means for Capital One Bank 
to own credit card accounts, as is evident from the above quotations from the Prospectus.  
Exhibit 3, p. 63/304.   It means, among other things, that Capital One Bank sets and charges 
interest.  Id. 
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opposition arguments that are contradicted by the Securitization Documents.  See, e.g., Holmes, 

745 F. Supp. 2d at 193–94. 

II. Plaintiffs’ Argument Misstates the Central Holding of Madden

A. The Key Question for NBA Preemption Is Whether a National Bank Retains 
a Substantial Interest in the Credit Card Accounts  

In addition to urging this Court to disregard those portions of the Securitization 

Documents that Plaintiffs find inconvenient, Plaintiffs argue that ownership of their credit card 

accounts is irrelevant because only the receivables are relevant.  Opp. Brief, pp. 9-11.  That is 

wrong.  For purposes of NBA preemption, what is relevant is whether application of state law 

would significantly interfere with a national bank’s ability to exercise its powers under the NBA.  

Madden, 786 F.3d at 250.  One of those powers is the power to charge interest.  12 U.S.C. § 85.  

Application of New York’s usury law in this case would significantly interfere with Capital One 

Bank’s ability to set and charge interest rates.  Thus, the fact that Capital One Bank – a national 

bank – charges the interest and sets the interest rates on the credit card loans at issue is critically 

relevant to the resolution of this motion. 

Plaintiffs inaccurately argue that Madden stands for the proposition that application of 

state usury laws to a non-bank purchaser of credit card receivables does not significantly interfere 

with the powers of a national bank.  Opp. Brief, p. 11.  Plaintiffs fail to address the critical 

distinction between selling a credit card account outright versus securitizing certain credit card 

receivables.  Plaintiffs’ faulty analysis is encapsulated by their misleading description of both the 

defendants in Madden and the Defendants in this case as “non-bank credit card debt purchasers.”  

Id.  In Madden, the defendants were credit card debt purchasers who bought credit cards accounts

outright, divesting the national bank of any interest in the accounts. 786 F.3d at 248, 252 n.2.  By 

contrast, in this case, Defendants did not purchase credit card accounts at all, but rather are 

Case 1:19-cv-03479-KAM-RLM   Document 49   Filed 11/01/19   Page 7 of 14 PageID #: 779



5

involved instead in the securitization of credit card receivables.  See, e.g., Amended Complaint 

¶ 31.  

As Madden demonstrates, there is a legally significant and well-recognized difference 

between selling a credit card account outright and securitizing the credit card receivables.  In the 

former situation, the bank has no continuing interest in the credit card accounts.  In the latter 

situation, the bank retains a substantial interest in the credit card account.  In Madden, the Court 

of Appeals drew precisely that distinction in analyzing Krispin v. May Department Stores, 218 

F.3d 919 (8th Cir. 2000).  Madden, 786 F.3d at 252-53.  The Madden Court emphasized that the 

crucial distinction in Krispin was that when the bank securitized the credit card receivables, it 

retained substantial interests in the credit card accounts.  Id. at 252 n.2 (“The point of the Krispin 

holding was, however, that notwithstanding the bank’s sale of its receivables . . . , it retained 

substantial interests in the credit card accounts”).  In contrast, in Madden, the bank sold the credit 

cards accounts outright and thus divested itself completely of any continuing interest in the credit 

card accounts.  This is what explains the different outcomes in Krispin and Madden. 

Every other court considering this issue has likewise ruled that a bank’s securitization of 

credit card receivables does not impact whether it retains substantial interests in the credit card 

accounts.  See, e.g., Scott v. Bank of America, 580 Fed. Appx. 56, 57 (3d Cir. 2014) (“The courts 

that have considered the effect of securitizing credit card receivables are all in agreement that it 

does not divest the issuer of its ownership interest in the credit card accounts”); Davidson v. 

Capital One Bank (USA), N.A., 44 F.Supp.3d 1230, 1243 (N.D. Ga. 2014) (“securitization of 

receivables does not change the relationship between a debtor and creditor.”), aff'd, 797 F.3d 

1309 (11th Cir. 2015); Bhatti v. Guild Mortgage Co., 2011 WL 6300229, at *5 (W.D. Wash. 
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Dec. 16, 2011) (“Securitization merely creates a separate contract, distinct from the Plaintiffs’ 

debt obligations under the Note, and does not change the relationship of the parties in any way”).   

Plaintiffs try to distinguish those cases based on a series of irrelevant grounds, including 

most significantly because they do not involve usury law.  Opp. Brief, pp. 21-22.  That argument 

misses the point.  The legal principle enunciated in all of these cases is that when a bank 

securitizes credit card receivables, the relationship between the bank and the debtor does not 

change.  The contract between the bank and the debtor remains in place.  The debtor’s contract 

with the bank still controls the applicable interest rate.  The debtor still owes repayment of the 

debt at the interest rate set by the bank pursuant to the contract with the bank.  All that has 

changed after securitization is that the bank has a separate and distinct contractual obligation to 

forward certain debt payments it receives from the debtor pursuant to the securitization 

agreements.  See, e.g., Scott, 580 Fed. Appx. at 57; Davidson, 44 F.Supp.3d at 1243; Bhatti, 2011 

WL 6300229, at *5.  Thus, the bank retains a substantial interest in the credit card account. 

Because Capital One Bank did not sell Plaintiffs’ credit card accounts outright, but rather 

only securitized certain credit card receivables, Capital One Bank retained substantial interests in 

the credit card accounts.  Thus, under the logic of Madden, in these circumstances the NBA 

preempts application of New York’s usury laws to those accounts.  See Madden, 786 F.3d at 252 

n.2  (because the bank in Krispin retained substantial interests in the credit card accounts, 

“application of state law to those accounts would have conflicted with the bank’s powers 

authorized by the NBA”); see also Opening Brief, p. 9 (citing cases applying NBA preemption 

when application of state law would significantly interfere with the national bank’s exercise of its 

powers). 
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B. Application of State Usury Law to Defendants Would Substantially Interfere 
With Capital One Bank’s Exercise of its Authorized Powers Under the NBA 

Plaintiffs also argue that application of New York’s usury law to Defendants would not 

significantly interfere with Capital One Bank’s exercise of its authorized powers under the NBA 

because it would limit only the activities of Defendants, not the activities of Capital One Bank.  

Opp. Brief, pp. 12-13.  This is not correct.  As the Securitization Documents make clear, 

Defendants do not have the power to alter the interest rate being charged to borrowers – that 

power remains solely with Capital One Bank.  See, e.g., Exhibit 3, p. 63/304.  Only Capital One 

Bank could provide the relief sought by Plaintiffs in this case.   

Accordingly, if New York usury law were applied to the existing securitized credit card 

receivables, Capital One Bank (not Defendants) would be obligated to reduce the interest rate for 

each credit card account issued to a New York resident.  With respect to future credit card 

receivables, Capital One Bank (not Defendants) would be left with the choice either to reduce the 

interest rate for each credit card account issued to a New York resident or not securitize the credit 

card receivables for those accounts.  Thus, application of New York usury law to the Defendants 

in this case would significantly interfere with Capital One Bank’s exercise of its authority under 

the NBA either to charge interest or securitize credit card receivables.  The NBA does not permit 

this result.  See, e.g., Pac. Capital Bank, N.A. v. Connecticut, 542 F.3d 341, 352 (2d Cir. 2008) (“a 

state in which a national bank makes a loan may not permissibly require the bank to charge an 

interest rate lower than that allowed by its home state”).     

C. Krispin Remains Good Law 

Plaintiffs try to escape the holding in Krispin, which is directly on point with this case, by 

contending that the decision is no longer good law because it pre-dates passage of the Dodd-Frank 

Act.  Opp. Brief, p. 17.  That argument is inconsistent with the Dodd-Frank Act itself, which 
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codified the rule underlying the decision in Krispin.  Specifically, the Dodd-Frank Act provides 

that “State consumer financial laws are preempted, only if [among other things] … the State 

consumer financial law prevents or significantly interferes with the exercise by the national bank 

of its powers.”  12 U.S.C. § 25b(b)(1).  Krispin relied on the very same standard, now codified, 

to hold that the NBA preempted the plaintiff’s state usury law claim because the NBA did not 

permit application of the state usury law to the national bank that continued to own the credit 

card accounts and set the applicable interest rate.4 Krispin, 218 F.3d at 924.   

Plaintiffs also unconvincingly attack Defendants’ citation to Krispin by arguing that 

“Defendants’ reliance on Krispin is inseparable from the inadmissible factual claim that a 

national bank ‘owns’ Peterson’s [sic] credit card account.”5  Opp. Brief, p. 18.  As discussed 

above, the fact that Capital One Bank owns Plaintiffs’ credit card accounts is not an 

“inadmissible factual claim,” but rather expressly stated in the Securitization Documents 

incorporated into the Amended Complaint.  Because those documents show that Capital One 

Bank securitized certain credit card receivables and retained ownership of the associated credit 

card accounts, this case is factually indistinguishable from Krispin. 

Here, as in the governing precedents, the NBA preempts Plaintiffs’ claims because the 

application of New York state law would significantly interfere with the powers and rights of 

Capital One Bank to lend money and charge interest on the loans in accordance with the NBA.   

4 The Madden Court assumed that Krispin is good law, and would not have gone to the effort to 
distinguish it had Krispin been abrogated by the Dodd-Frank Act. Nowhere does the Madden
Court even intimate that Krispin was wrongly decided, let alone overturned.  See Madden, 786 
F.3d at 252-53. 
5 Plaintiffs’ counsel in this case are also counsel to plaintiffs in a materially identical case 
captioned Peterson v. Chase Card Funding, LLC, case no. 1:19-cv-00741-LJV-JJM currently 
pending in the United States District Court for the Western District of New York.  Defendants in 
that case have filed a motion to dismiss, which is now fully briefed. 
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III. Plaintiffs’ Claims Fail Under the “Valid-When-Made” Rule 

Plaintiffs respond to Defendants’ arguments regarding the “valid-when-made” rule by 

mischaracterizing those arguments.  Plaintiffs argue that “National Bank preemption is not a 

contractual right that can be assigned[.]”  Opp. Brief., p. 19.  Defendants’ argument regarding the 

“valid-when-made” rule has nothing to do with NBA preemption.  Opening Brief, pp. 16-17 

(“Even if the NBA did not preempt Plaintiffs’ state law claims (which it does), those claims 

would nonetheless fail as a matter of New York law under the long-established “valid-when-

made” rule”).  Defendants’ “valid-when-made” argument is asserted in the alternative, assuming 

arguendo that the NBA does not preempt Plaintiffs’ claims.  Plaintiffs provided no response to 

Defendants’ actual argument. 

As Plaintiffs state in their brief, the purpose of usury laws is to protect desperate people 

from accepting loans at excessive interest rates.  Opp. Brief, p. 5.  The valid-when-made rule 

naturally follows from that purpose.  If the borrower’s transaction was not usurious at inception, 

a subsequent transaction that does not alter the amount being paid by the borrower cannot render 

the transaction usurious.  See Nichols v. Fearson, 32 U.S. (7 Pet.) 103, 109 (1833) (“a contract, 

which, in its inception, is unaffected by usury, can never be invalidated by any subsequent 

usurious transaction”).   

If Plaintiffs’ argument were accepted, Capital One Bank customers in New York state 

whose credit card receivables have fortuitously been securitized would necessarily have their 

interest rate reduced, but those New York customers whose credit card receivables have not been 

securitized would not have their interest rate reduced.  Plaintiffs assume that they fall in to the 

former category, and thus are requesting a windfall to which they would not be entitled if instead 

they fell into the latter group.  This is, of course, non-sensical. 
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Plaintiffs do not dispute that they agreed to the interest rates charged by Capital One 

Bank at the inception of their accounts.  If their credit card receivables were securitized, that act 

did not alter the contractual interest rate to which they initially agreed.  Thus, even if preemption 

did not apply and New York law governed, Plaintiffs’ claims still fail as a matter of law because 

it is undisputed that Plaintiffs’ loans from Capital One Bank were not usurious at inception. 

Finally, Plaintiffs’ claim that Madden addressed the “valid-when-made” rule is simply 

false.  The “valid-when-made” rule is a principle of New York state law.  See, e.g., Salter v. 

Havivi, 215 N.Y.S.2d 913, 919 (N.Y. Sup. Ct. 1961).  In Madden the Court held that the NBA 

did not preempt plaintiffs’ usury claim.  The Court did not address the application of New York 

usury law at all.  In fact, the Court expressed no opinion regarding whether New York or 

Delaware law applied.  Madden, 786. F.3d at 253-54. 

IV. Plaintiffs’ Unjust Enrichment Claim Fails as Derivative and Duplicative 

Plaintiffs’ arguments for why their duplicative unjust enrichment claim should proceed are 

incorrect.  Hochman v. LaRea, the only New York case Plaintiffs cite, holds that where there is a 

“dispute as to the existence of a contract, or where the contract does not cover the dispute in issue, 

a plaintiff may proceed upon a theory of quasi-contract as well as breach of contract[.]” 789 

N.Y.S.2d 300, 301 (2d Dep’t 2005). Those circumstances do not exist here.  All parties agree that 

Plaintiffs entered into a contract governing their accounts.  In these circumstances, courts 

routinely dismiss duplicative unjust enrichment claims on motions to dismiss.  See, e.g., Silva v. 

Smucker Nat. Foods, Inc., 2015 WL 5360022, at *12 (E.D.N.Y. Sept. 14, 2015).   

CONCLUSION

For the foregoing reasons and those stated in Defendants’ opening memorandum, 

Defendants respectfully request that the Court dismiss Plaintiffs’ claims in their entirety with 

prejudice.   
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Amici Curiae, the Bank Policy Institute (“BPI”) and the Structured Finance 

Association (“SFA”), by their counsel Sullivan & Cromwell LLP, respectfully submit this brief in 

support of Defendants’ Motion to Dismiss.1   

INTEREST OF AMICI CURIAE 

BPI is a nonpartisan public policy, research, and advocacy group, representing the 

nation’s leading banks.  BPI’s members include universal banks, regional banks, and major foreign 

banks doing business in the United States.  Collectively, BPI members employ nearly two million 

Americans, make 72% of all loans, including nearly half of the nation’s small business loans, and 

serve as an engine for financial innovation and economic growth.   

SFA is a member-based trade industry advocacy group focused on improving and 

strengthening the structured finance and securitization market.  SFA has over 360 members 

representing all sectors of the securitization market, including investors, issuers, financial 

intermediaries, law firms, accounting firms, technology firms, rating agencies, servicers, and 

trustees.  SFA’s core mission is to support a robust and liquid securitization market, recognizing 

that securitization is an essential source of core funding for the real economy.  As of the end of 

2018, securitization transactions were the source of more than $11.3 trillion in funding for the U.S. 

                                                 
1  Neither of the Amici is a subsidiary or affiliate of any publicly-owned corporation, and no 
person other than Amici or their counsel directed or contributed money to fund the preparation or 
submission of this brief.  As Amici disclosed in their August 26, 2019 letter to the Court seeking 
leave to file this brief, on August 13, 2019 Amici moved for leave to file a substantially similar 
amicus brief in Cohen v. Chase Card Funding, LLC, No. 19-cv-741, Dkt. Nos. 26–28 (W.D.N.Y.) 
(“Chase”).  Mayer Brown LLP was retained by SFA to work on Amici’s proposed brief in Chase, 
and authored it in part.  On August 8, 2019, Mayer Brown was also retained by two former 
defendants in the instant case—The Bank of New York Mellon Corporation and Deutsche Bank 
Trust Company Delaware—both of which were since dismissed from the action on September 11, 
2019.  See First Am. Class Action Compl. (“Am. Compl.”), Dkt. No. 34.  Mayer Brown does not 
represent SFA in the instant case. 
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economy.2  This amount represented more than 50% of aggregate outstanding U.S. household 

debt—including 69% of residential mortgage debt, 17% of automobile debt, 12% of student loan 

debt, and 14% of credit card debt.   

Amici’s members—which include banks and other financial institutions that 

routinely originate, purchase, and securitize loans—have a substantial interest in this action, 

because Plaintiffs’ claims threaten to disrupt radically the multi-trillion dollar U.S. securitization 

market, which courts and regulators have long recognized as a cornerstone of the U.S. credit 

markets.  Specifically, Plaintiffs seek to negate the long-standing federal preemption of state usury 

laws as to loans originated by national banks after their receivables are securitized, thus 

substantially undermining the ability of national banks and other lending institutions to securitize 

many types of consumer and small business debt and, in turn, leading to higher interest rates and 

a contraction in the availability of credit.  Amici respectfully submit this brief in support of 

Defendants’ motion to dismiss Plaintiffs’ claims with prejudice.   

PRELIMINARY STATEMENT 

Securitization—the process of converting a stream of future income (such as 

payments on credit card debt) or other assets into cash by issuing securities that are backed by such 

income stream or other assets—is a long-standing and critical mechanism for expanding the 

availability of credit to all corners of the U.S. economy.  Plaintiffs’ claims, if allowed to proceed, 

threaten the entire structure of securitization.  In this brief, Amici explain to this Court (i) how 

securitizations work, why the securitization at issue in this case is consistent with general 

                                                 
2  See Sec. Indus. & Fin. Mkts. Ass’n, US ABS Issuance and Outstanding (July 1, 2019), 
https://www.sifma.org/resources/research/us-abs-issuance-and-outstanding/; Sec. Indus. & Fin. 
Mkts. Ass’n, US Mortgage-Related Issuance and Outstanding (July 1, 2019), 
https://www.sifma.org/resources/research/us-mortgage-related-issuance-and-outstanding/.   
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securitization practices, and how securitization is a widespread tool for the provision of credit 

throughout the United States, (ii) why the National Bank Act, the Dodd-Frank Act, the Second 

Circuit’s decision in Madden v. Midland Funding, and New York law plainly preclude Plaintiffs’ 

argument that federal preemption of state usury law for loans originated by national banks no 

longer applies if the receivables on those loans are securitized, and (iii) why adoption of Plaintiffs’ 

arguments here would dramatically upset the settled expectations of the lending industry and harm 

lenders, borrowers, and investors, as well as small businesses and individuals across the country.   

DISCUSSION 

I. SECURITIZATION IS CRITICAL TO THE HEALTH OF THE LENDING 
MARKETS AND, MORE BROADLY, THE NATIONAL AND STATE 
ECONOMIES. 

A. The Structure of Securitizations 

The basic process of securitizing cash flows has existed as a financing tool for 

hundreds of years.  See Bonnie Buchanan, Back to the Future: 900 Years of Securitization, 15 J. 

Risk Fin. 316 (2014).  Securitizations have become a more prevalent feature in the lending markets 

since the 1970s, and have grown into a multi-billion dollar market sector.3  At a high level, a 

securitization is built in five steps.  For illustrative purposes, the process for a credit card 

securitization (the type at issue here) is explained below, but the process is similar for 

securitizations of other types of assets, including consumer loans and commercial loans.   

First, a bank makes credit card loans to consumers and small businesses—in the 

securitization context, this is also called “originating” loans.  In a typical credit card loan, a bank 

extends credit to a borrower in exchange for the borrower’s promise to make payments of principal, 

                                                 
3  See U.S. Dep’t of the Treasury, A Financial System That Creates Economic Opportunities: 
Capital Markets 92–94 (2017) (“Treasury Report”), https://www.treasury.gov/press-center/press-
releases/documents/a-financial-system-capital-markets-final-final.pdf.   
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interest, and fees—collectively known as “receivables.”4  Credit card receivables are severable 

from the underlying credit card account, which means that the originating bank retains ownership 

of the credit card account, the obligation to fund future credit card purchases, and the right to 

charge interest and fees, but can separately securitize (i.e., finance) the cash flows from the 

borrower’s payment of principal, interest, and fees on the loan.   

Second, a “sponsor” identifies, or “designates,” a number of credit card accounts 

and pools together the receivables from various loans originated in these accounts.  The sponsor 

is typically the originating bank itself, but can also be an originating bank’s affiliate or another 

entity that has purchased receivables from the originating bank.   

Third, the sponsor sells the pool of receivables from the designated credit card 

accounts to an entity called the “depositor,” which is typically a wholly owned but legally separate 

subsidiary of the sponsor.  Note that in a credit card securitization, the sponsor sells the receivables 

and the right to purchase future receivables generated in the designated credit card accounts, but 

the originating financial institution retains the underlying credit card accounts.5  The purpose of 

selling the receivables to the depositor before they are securitized is to separate legally (i.e., isolate) 

the receivables from the originating financial institution, as securitization investors are looking to 

take on the risk and reward of the performance of the specific securitized assets, but not the credit 

risk of the originating bank or sponsor.  FDIC Manual, supra note 5, at 5.  This separation ensures 

                                                 
4  See Bd. of Governors of the Fed. Reserve Sys., Report to the Congress on Risk Retention 
19 (2010) (“Board Report”), https://www.federalreserve.gov/boarddocs/rptcongress/ 
securitization/riskretention.pdf.   

5  See Fed. Deposit Ins. Corp., Credit Card Securitization Manual 10–11 (2007) (“FDIC 
Manual”), https://www.fdic.gov/regulations/examinations/credit_card_securitization/ 
pdf_version/index.html (“The financial institution retains legal ownership of the credit card 
accounts and can continue to change the terms on the accounts.”).   
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that investors in the securitization are protected from the risk of the sponsor’s potential insolvency, 

but it also means that investors can only look to the receivables for repayment of their investment.  

Id. at 10; Board Report, supra note 4, at 10.  For this reason, the depositor is typically a “single 

purpose entity” (or “SPE”) that has no assets other than the receivables and no liabilities, no 

employees, and no operations.  It acts solely as a conduit for transferring the receivables to the 

“issuer.”   

Fourth, the depositor sells the receivables and the right to purchase future 

receivables from the credit card accounts to an “issuer,” typically a trust.  The issuer is also an 

SPE, but, unlike the depositor, may not be a corporate affiliate of the sponsor or depositor.  FDIC 

Manual, supra note 5, at 9–10.  Through an investment bank underwriter, the issuer then sells 

interest-bearing securities (usually notes) to investors.  Id. at 8.  In this transaction, payment by the 

issuer on the investors’ securities is “backed” by the receivables, which is why the securities are 

referred to as “asset-backed securities.”  In other words, once credit card accounts are designated 

for a securitization, the funds from credit card borrowers’ payment of principal, interest, and fees 

on those accounts are used to pay the interest and other amounts owed to investors on the securities.  

Id. at 11–12.  Using the proceeds of the securities issuance, the issuer pays the depositor for the 

receivables, who in turn pays the sponsor.  Id. at 9.  “Credit card trusts typically require the 

transferor”—i.e., the sponsor—“to maintain an ownership interest (referred to as the transferor’s 

participation or seller’s interest) in the trust, often in the range of 4%–7%.”6  This requirement 

means that the sponsor will have continuing exposure to the credit performance of the securitized 

receivables after their sale, which is designed to “align[] the interests of the investor and the 

                                                 
6  See FitchRatings, Credit Card ABS Rating Criteria 15 (2019) (“Fitch Criteria”), 
https://www.fitchratings.com/site/re/10074846.   
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securitizer.”  Board Report, supra note 4, at 45.7  Most sponsors of credit card securitizations 

satisfy the risk retention requirements by retaining a seller’s interest in the asset portfolio.   

Fifth, the sponsor will often use the cash from the securities issuances, directly or 

indirectly, to make new advances to credit card holders (if the sponsor is the originating bank) or 

to buy new receivables from the originator (if the sponsor is a purchaser), which are then (through 

the same process described above) sold to the trust.  See Board Report, supra note 4, at 19; FDIC 

Manual, supra note 5, at 11–12.  The reason for this is that investors are typically interested in 

longer-term investments, and so asset-backed securities are often issued for durations of one or 

more years.  However, the typical credit card receivable lasts only several months (i.e., most credit 

card borrowers repay loans in that time frame), and so the trust constantly acquires new receivables 

to pay interest and other amounts due on the securities.  Fitch Criteria, supra note 6, at 3; FDIC 

Manual, supra note 5, at 11.   

The preceding steps are illustrated in the following diagram:   

                                                 
7  While this risk retention requirement has long been a feature of credit card securitizations, 
a similar requirement is now mandated under the Dodd-Frank Act for most securitizations.  See 
Dodd-Frank Wall Street Reform and Consumer Protection Act § 941(b), 15 U.S.C. § 78o-11(b)(1) 
(2012) (“[A] securitizer [is required] to retain an economic interest in a portion of the credit risk 
for any asset that the securitizer, through the issuance of an asset-backed security, transfers, sells, 
or conveys to a third party.”); see also 17 C.F.R. §§ 246.1–246.22 (implementing section 941 of 
the Dodd-Frank Act).   
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B. The Structure of the Securitization at Issue Here Is Consistent With the 
Typical Structure of Credit Card Securitizations by Numerous Other Banks. 

As described in the Complaint, the securitization at issue in this case was created 

using the same structure described above.  Plaintiffs’ credit card loans were originated by Capital 

One Bank (USA), National Association (“Capital One Bank”), a national bank.8  As the sponsor 

of the securitization, Capital One Bank then sold the receivables associated with Plaintiffs’ 

accounts—but not the underlying accounts themselves—to the depositor, Defendant Capital One 

Funding, LLC.  See Am. Compl. ¶¶ 40–43.  Capital One Funding, LLC, in turn, transferred the 

                                                 
8  See Defs.’ Mem. of Law in Supp. of Mot. to Dismiss (“Mot. to Dismiss”) at 2.   
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receivables to Defendant Capital One Master Trust.  Id. ¶¶ 47–48.  Capital One Master Trust then 

indirectly transferred (through Capital One Funding, LLC) a collateral certificate—which 

represents an undivided interest in the assets of the Capital One Master Trust, including the 

Plaintiffs’ credit card receivables—to Defendant Capital One Multi-Asset Execution Trust, the 

issuer.  Id. ¶¶ 53–55.  Finally, Capital One Multi-Asset Execution Trust sold securities to investors, 

backed by the collateral certificate, and used the proceeds from the securities sales to pay Capital 

One Funding, LLC for the collateral certificate it purchased.  Id. ¶ 56; see Mot. to Dismiss at 3–4.   

Both the Complaint and the transaction documents governing the securitization at 

issue make clear that Capital One Bank is the owner of Plaintiffs’ credit card accounts.  They also 

make clear that Capital One Bank is the entity with which Plaintiffs have the lending relationship.  

See Mot. to Dismiss at 3–5; see also supra Section I.A, at 3–4.   

C. Securitizations Create Opportunities for Investors While Reducing Costs for 
Borrowing Households and Businesses. 

Prior to the advent of modern securitization techniques in the 1970s, banks that 

issued loans would typically hold them through the lifetime of the loan—known as “portfolio 

lending.”9  There were, however, several drawbacks to this model.  Most significantly, with 

portfolio lending, a bank’s funds available for loans were limited by the bank’s deposits and debt, 

resulting in a necessary limitation on how many loans could be offered and how competitive the 

terms could be.  Additionally, the process of lending and then holding the loans could expose banks 

to high levels of risk—for example, if a bank specialized in lending in a particular geographic or 

market sector, an economic downturn in that sector could place significant financial pressure on 

                                                 
9  Comptroller of the Currency, Asset Securitization: Comptroller’s Handbook 2 (1997) 
(“Comptroller’s Handbook”), https://www.occ.gov/publications/publications-by-
type/comptrollers-handbook/asset-securitization/pub-ch-asset-securitization.pdf.   
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the bank.  See Board Report, supra note 4, at 8–9.  The development of modern securitization 

alleviated these problems and simultaneously created new economic opportunities for banks, 

borrowers, and investors.   

For banks, securitization offered a new method to raise funds, allowing them to 

expand lending.  With this increased funding, the bank can “leverage origination skills and systems 

capacity by increasing the volume of transactions that pass through the bank,” thus generating 

economies of scale.  FDIC Manual, supra note 5, at 5.  Indeed, securitization led to the 

development of a whole new class of competitors in the lending industry.  For example, in the 

credit card market, securitization facilitated the expansion of banks that focused primarily on credit 

card lending.10  Although banks typically retain (directly or indirectly) some interest in the 

securitized receivables and continue to be exposed in a more limited manner to the performance 

or credit risk of these receivables, securitization also offers banks a way to spread the risks inherent 

in portfolio lending.  For example, securitization “allows financial institutions that primarily 

originate loans to particular classes of borrowers, or in particular geographic areas, to limit 

concentrated exposure to these idiosyncratic risks.”  Board Report, supra note 4, at 8–9.  Similarly, 

securitization can be a critical aspect of a bank’s diversified funding and liquidity strategy, as 

securitization allows a bank to convert receivables into cash, which can then be redeployed to 

provide additional credit to consumers and small businesses.  See Opstal, supra note 10, at 9; 

Board Report, supra note 4, at 8.   

                                                 
10  See James van Opstal, Funding Credit Card Loans: Current and Future Considerations 2 
(2013) (Fed. Reserve Bank of Phila. Discussion Paper), https://www.phil.frb.org/-
/media/consumer-finance-institute/payment-cards-center/publications/discussion-papers/2013/D-
2013-November-Funding-Credit-Card-Loans.pdf. 

Case 1:19-cv-03479-KAM-RLM   Document 46   Filed 11/01/19   Page 16 of 32 PageID #: 708



 
 

 -10- 

Lowering the cost to banks of financing credit card advances allows them to charge 

lower rates to consumers and small businesses.  From the outset of securitizations, they have 

reduced the cost of credit to borrowers.  See, e.g., Comptroller’s Handbook, supra note 9, at 5 

(“Credit card lenders can originate very large loan pools for a diverse customer base at lower rates 

than if they had to fund the loans on their balance sheet.”).  Moreover, additional sources of funding 

allowed banks to provide credit to underserved areas of the economy, including consumers and 

small businesses with lower credit scores that otherwise would lack access to the banking system.  

Id. (noting that securitization of credit card debt “significantly expanded both the availability of 

credit and the pool of cardholders”).11     

In fact, the widespread use of credit cards as a payment mechanism heightens their 

significance even beyond their utility as a source of credit.  Consumers depend upon revolving 

credit cards in virtually every aspect of their economic life.  In the second quarter of 2019 alone, 

the volume of credit card transactions using MasterCard, Visa, American Express, and Discover 

credit cards totaled $1.028 trillion in gross dollar volume in the United States,12 and as of June 

2019, there were $1.07 trillion in outstanding revolving consumer credit balances.13  Moreover, a 

substantial majority of consumer-facing businesses accept revolving credit cards as a primary 

means of payment.  Consumers who are excluded from credit card issuance are also effectively 

                                                 
11  See also James A. Wilcox, Securitization and Small Business 2 (Fed. Reserve Bank of S.F., 
Economic Letter 2011-22, 2011), https://www.frbsf.org/economic-research/files/el2011-22.pdf 
(“[T]he growth of securitized markets has significantly increased access to credit for small 
businesses . . . .”).   

12  Robert McKinley, Second-Quarter Card Volume for Major 4 Falls 100 bps, CardFlash 
(Aug. 2, 2019), https://cardflash.com/news/2019/08/second-quarter-card-volume-for-major-4-
falls-100-bps/ (citing data compiled by CardData).   

13  See Bd. of Governors of the Fed. Reserve Sys., Statistical Release G.19: Consumer Credit 
June 2019 1 (2019), https://www.federalreserve.gov/releases/g19/current/g19.pdf.   
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excluded from many aspects of the daily economy, from making online purchases, to renting a car 

or reserving a hotel room.   

Finally, securitization substantially benefits investors by making it easier to invest 

in the credit markets.  To start, securitization permits investment in a particular class of assets 

without exposure to the originator’s credit risk.  For example, in the context of a credit card 

securitization, an investor is able to limit its credit risk to the performance of the receivables in a 

basket of credit card accounts, rather than being exposed to the credit risk of the originating bank.  

See FDIC Manual, supra note 5, at 5.  The investment opportunities made possible by 

securitization are particularly attractive for institutional investors—such as pension funds, 

insurance companies, fund managers, and domestic and foreign commercial banks—which need 

long-term, predictable cash flows.  Id. at 7.  Moreover, securitizations are attractive investments 

because of “their diversification benefits, liquidity, and yield.”  Treasury Report, supra note 3, at 

18.14  Securitizations also offer a high degree of flexibility to investors because the payment 

streams and credit enhancements can be structured to meet investors’ particular requirements or 

investment standards.   

Because of securitizations’ potential to create value for all of these participants in 

the credit markets, the U.S. Government has explicitly recognized that securitization “can be a 

vital financial tool to facilitate growth in our domestic economy,” and that securitization should 

                                                 
14  See also Fed. Reserve Bank of Phila., Asset-Backed Securities and Credit Cards: Update 
4 (2004), https://www.philadelphiafed.org/-/media/consumer-finance-institute/payment-cards-
center/publications/update-newsletter/2004/winter/winter_2004.pdf?la=en (“AAA-rated credit 
card asset-backed securities provide higher yields for lower perceived risk than similarly rated 
corporate bonds.”).   
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be viewed “as a byproduct of, and safeguard to, America’s global financial leadership.”  Treasury 

Report, supra note 3, at 91.   

D. Securitization Is a Widespread Practice in the Economy. 

Given securitization’s utility to investors, banks, consumers, and small businesses, 

securitization has grown to become a vital element of the national economy.  As of the end of the 

first quarter in 2019, there were over $11.37 trillion in outstanding mortgage-backed securities 

(“MBS”) and asset-backed securities (“ABS”), of which about $119 billion were issued in credit 

card securitizations—the type of securitization at issue in this case.15  These totals have been fueled 

by robust issuances—in the second quarter of 2019 alone, there were over $500 billion in new 

MBS and ABS issuances, of which nearly $2.8 billion were issued in credit card securitizations.  

Id.  The MBS and ABS markets have also produced a healthy market in secondary trading, with 

the average daily trading volume for MBS and ABS exceeding $263 billion in the first quarter of 

2019, including an average daily trading volume of $227 million for securities backed by credit 

card receivables.16   

These levels of securitizations have allowed substantial investment into lending 

markets.  According to data released by the Federal Reserve Bank of New York, U.S. households 

hold $848 billion in credit card debt as of the end of the first quarter in 2019.17  As noted above, 

                                                 
15  See Sec. Indus. & Fin. Mkts. Ass’n, US ABS Issuance and Outstanding (July 1, 2019), 
https://www.sifma.org/resources/research/us-abs-issuance-and-outstanding/; Sec. Indus. & Fin. 
Mkts. Ass’n, US Mortgage-Related Issuance and Outstanding (July 1, 2019), 
https://www.sifma.org/resources/research/us-mortgage-related-issuance-and-outstanding/.   

16  See Sec. Indus. & Fin. Mkts. Ass’n, US SF Trading Volume (Aug. 1, 2019), 
https://www.sifma.org/resources/research/us-sf-trading-volume/.   

17  See Fed. Reserve Bank of N.Y., Quarterly Report on Household Debt and Credit 2019:Q1 
(2019), https://www.newyorkfed.org/microeconomics/hhdc.html.   
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$119 billion of this debt—or approximately 14%—is held in credit card securitizations, 

representing billions of dollars of loans that might not otherwise be made to households and 

businesses without the access to funding that securitizations provide.   

II. UNDER BOTH FEDERAL AND NEW YORK LAW, LOANS ORIGINATED BY 
NATIONAL BANKS ARE NOT SUBJECT TO STATE USURY STATUTES, EVEN 
AFTER THOSE LOANS ARE SECURITIZED. 

A. Courts Have Unanimously Held That a Loan’s Securitization Does Not Affect 
Congress’ Clear Preemption of State Usury Laws for National Banks. 

In passing the National Bank Act (“NBA”) in 1864, “Congress intended to facilitate 

. . . a ‘national banking system.’”  Marquette Nat’l Bank of Minneapolis v. First of Omaha Serv. 

Corp., 439 U.S. 299, 314–15 (1978) (quoting Cong. Globe, 38th Cong., 1st Sess. 1451 (1864) 

(statement of Rep. Hooper)).  To achieve this purpose, the NBA sought to insulate national banks 

from “the hazard of unfriendly legislation by the States.”  Tiffany v. Nat’l Bank of Mo., 85 U.S. 

409, 413 (1873).   

Accordingly, under NBA Section 85, national banks are permitted to “charge on 

any loan . . . interest at the rate allowed by the laws of the State, Territory, or District where the 

bank is located,” 12 U.S.C. § 85 (2012), rather than complying with local law in every jurisdiction 

in which the bank lends.18  NBA Section 86 then provides the exclusive remedy for a bank’s 

                                                 
18  Although this case concerns a national bank, the same analysis would apply to an FDIC-
insured state-chartered bank.  Section 27 of the Federal Deposit Insurance Act (“FDIA”), 12 U.S.C. 
§ 1831d (2012), “borrow[s] from . . . §85 and incorporate[s]” its language to “achieve[] parity 
between national banks and their state-chartered counterparts.”  Greenwood Tr. Co. v. 
Massachusetts, 971 F.2d 818, 827 (1st Cir. 1992).  For this reason, courts have held that Section 85 
of the NBA and Section 27 of the FDIA “should be interpreted the same way.”  Id.; accord 
Discover Bank v. Vaden, 489 F.3d 594, 606 (4th Cir. 2007), rev’d on other grounds, 556 U.S. 49 
(2009).  The preemption likewise applies to similar provisions governing savings associations, see 
12 U.S.C. § 1463(g) (2012); Cole v. Stephen Einstein & Assocs., P.C., 365 F. Supp. 3d 319, 333 
(W.D.N.Y. 2019), and credit unions, see 12 U.S.C. § 1785(g) (2012).   
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charging of interest at a rate greater than permitted by Section 85.  Id. § 86.  Courts have long 

recognized that together these two sections completely preempt the application of state usury law 

to loans originated by a national bank.  See, e.g., Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 

11 (2003) (“[T]here is . . . no such thing as a state-law claim of usury against a national bank.”); 

Marquette, 439 U.S. at 318 & n.31 (“To the extent the enumerated federal rates of interest are 

greater than permissible state rates, state usury laws must, of course, give way to the federal 

statute.”).   

Plaintiffs in this case do not dispute this well-settled law, but instead claim that 

when the receivables are securitized, Sections 85 and 86 no longer apply.  Not so.  As courts have 

recognized, when a national bank has a continuous interest in the loan or relationship with the 

borrower—which is the case here, as Capital One Bank owns the account, charges the interest on 

a loan, and indirectly owns an interest in the trust—state usury laws must give way to federal law, 

regardless of where the right to receive the principal and interest ends up.  For example, in Krispin 

v. May Department Stores Co., 218 F.3d 919 (8th Cir. 2000), a bank sold the receivables from a 

credit card account to a non-bank department store.  When the borrower contested the credit card’s 

interest rate under the state’s usury laws, the Eighth Circuit held that the state law was preempted 

by the NBA.  The “store’s purchase of the bank’s receivables,” the court reasoned, “does not 

diminish the fact that it is . . . the bank, and not the store, that issues credit, processes and services 

customer accounts, and sets such terms as interest and late fees.”  218 F.3d at 924.  Similarly, in 

Phipps v. F.D.I.C., 417 F.3d 1006 (8th Cir. 2005), the plaintiffs invoked state law to challenge 

various fees under a mortgage loan, including a “finder’s fee” paid by the originating bank to a 

non-bank.  The plaintiffs argued that the finder’s fee claim was not preempted because it was 
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essentially paid to a non-bank.  The Eighth Circuit disagreed, relying on the fact that the national 

bank “was the lender that funded and made the loans and charged the fees.”  Id. at 1013.   

Attempting to circumvent this clear law, Plaintiffs rely on the Second Circuit’s 

decision in Madden v. Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015).  That reliance is 

mistaken.  In Madden, a national bank issued the plaintiff’s credit card account, but later wrote off 

the debt and sold the account (and all rights to it) to a third-party debt collector that was not a 

national bank.  786 F.3d at 248.  In short, the national bank severed all ties to the account.  The 

plaintiff then brought claims against the debt collector alleging that it had violated New York law 

by charging a usurious rate of interest on the plaintiff’s credit card debt after her account was sold.  

Id.   

In holding that NBA preemption did not apply to the debt collector, far from 

disavowing Krispin and Phipps, the Madden court acknowledged and distinguished them.  As the 

Second Circuit explained, NBA preemption applied in Krispin because (as in this case), 

“notwithstanding the bank’s sale of its receivables to [a non-bank], it retained substantial interests 

in the credit card accounts so that application of state law to those accounts would have conflicted 

with the bank’s powers authorized by the NBA.”  Madden, 786 F.3d at 252 n.2.  Likewise, the 

Second Circuit indicated that NBA preemption would apply in a case like Phipps where (like here) 

“the national bank was the entity that charged the interest to which the plaintiffs objected.”  Id. at 

253.   

In Madden then, the Second Circuit has clearly indicated that NBA preemption 

applies to situations where the originating bank retains some relationship to the loan, and that 

forecloses Plaintiffs’ claims in this case.  In the securitization at issue here—like all credit card 

securitizations—the sponsoring bank retains complete ownership of the account, as well as the 
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direct relationship with the borrower, even after the receivables are securitized.  See Scott v. Bank 

of Am., 580 Fed. App’x 56, 57 (3d Cir. Nov. 3, 2014); cf. Willard v. Bank of Am., 204 F. Supp. 3d 

829, 833 n.4 (E.D. Pa. 2016) (citing decisions by courts in the Fifth, Sixth, Ninth, and Eleventh 

Circuits holding that a bank retains an interest in the loan even after securitization).  Indeed, a 

feature of securitizations more broadly is that the originator retains some link to the loan.  For 

example, for most securitizations, federal law “require[s] any securitizer”—i.e., a sponsor—“to 

retain an economic interest in a portion of the credit risk for any asset that the securitizer, through 

the issuance of an asset-backed security, transfers, sells, or conveys to a third party.”  15 U.S.C. 

§ 78o-11(b)(1).  Securitized loans therefore fall precisely within the class of loans entitled to 

preemption under Madden.19   

                                                 
19  As Plaintiff points out in the Complaint, Amici do not endorse Madden, and they previously 
urged the U.S. Supreme Court to grant certiorari to review the decision.  See Am. Compl. ¶¶ 70–
72.  But Plaintiff also incorrectly points to Amici’s amici briefs before the Supreme Court as 
evidence that Amici somehow “conceded” that Madden would apply on the facts of this case.  Id.  
Specifically, Plaintiff points to (1) a brief filed by SFA (under its former name, the Structured 
Finance Industry Group), which restated Madden’s holding that the NBA does not “preempt the 
application of state usury law to sales of bank loans to non-banks,” id. ¶ 71 (quoting Brief of the 
Structured Finance Industry Group, Inc., et al. as Amici Curiae in Support of Petitioners, Midland 
Funding, LLC v. Madden, No. 15-610, at 3 (Dec. 10, 2015)); and (2) a brief filed by a predecessor 
of BPI, which explained that after Madden, “firms have removed loans made to borrowers in the 
Second Circuit from asset-backed securitizations due to usury concerns,” id. ¶ 72 (quoting Brief 
of the Clearing House Association L.L.C. et al. as Amici Curiae Supporting Petitioners, Midland 
Funding, LLC v. Madden, No. 15-610, at 23 (Dec. 10, 2015)).  Neither brief in any way 
“concede[s]” that Madden applies to securitizations.  Instead, the briefs merely noted the Second 
Circuit’s holding that NBA preemption does not apply when a bank transfers the entirety of its 
interest in a loan to a non-bank, identified the uncertainty in the market following Madden, and 
pointed out that some firms saw the risk—borne out by this lawsuit—that others might try to extend 
Madden improperly to the securitization context.  But for the reasons explained in this brief and 
Defendants’ motion, that extension is entirely unwarranted.   
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B. The Application of State Usury Laws to Securitized Loans Is Also Preempted 
Under the Dodd-Frank Act Because It Would Significantly Interfere With 
National Banks’ Power to Make and Securitize Loans. 

Preemption under Sections 85 and 86 of the NBA aside, state usury law limits are 

also preempted under the Dodd-Frank Act, which—codifying the standard adopted in Barnett 

Bank of Marion County, N.A. v. Nelson, 517 U.S. 25 (1996)—declares that “[s]tate consumer 

financial laws are preempted” if they “prevent[] or significantly interfere[] with the exercise by [a] 

national bank of its powers.”  Dodd-Frank Act § 1044, 12 U.S.C. § 25b(b)(1)(B) (2012).  

Specifically, subjecting a national bank to the usury law limits of the numerous states in which it 

originates loans, if it wishes to retain the option to securitize those loans, would significantly 

interfere with the national bank’s federally conferred power to “make, sell, purchase, participate 

in, or otherwise deal in loans . . . subject to such terms . . . prescribed by . . . Federal law.”  12 

C.F.R. § 7.4008(a); see also 12 C.F.R. § 34.3(a).   

Securitizations and other secondary market transactions are based on the predicate 

that the same interest rate that the originating bank charged prior to securitization will continue to 

apply after securitization.  Indeed, securitizations are structured and their cash flows are modeled 

on this basis.  The value of a loan that a bank originates includes the interest that the bank can 

charge on the loan; uncertainty over the validity of the interest rate if the loan is securitized thus 

severely compromises the value of the loan.  In this way, subjecting securitized loans originated 

by a national bank to the usury laws of all the states where the loans were made would significantly 

interfere with a national bank’s powers by compromising the substantial benefits conferred by 

Section 85 of the NBA.   

If state usury limits applied to securitized loans, national banks would be forced to 

either (i) forgo loan securitization in order to maintain the benefits of preemption under Section 

85; or (ii) originate loans in compliance with each individual state’s usury law, in order to preserve 
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the option of securitization.  Either alternative would substantially interfere with a bank’s 

operations, in violation of 12 U.S.C. § 25b(b)(1)(B).   

As to the first option, it is clear that effectively compelling banks to forgo 

securitizations would improperly intrude on their statutorily granted powers.  For example, when 

one state passed a law that expanded the scope of liability for assignees of certain mortgage loans, 

the OCC opined that the state law was inconsistent with “the exercise of national banks’ real estate 

lending powers, including the power . . . to securitize these loans,” and that the state law was 

therefore preempted.  Preemption Determination and Order, 68 Fed. Reg. 46,264-02, 46,278–79 

(Aug. 5, 2003) (emphasis added).  Courts have reached similar conclusions.  See, e.g., Olvera v. 

Blitt & Gaines, P.C., 431 F.3d 285, 288–89 (7th Cir. 2005) (Posner, J.) (bank would be improperly 

“deprived” of power to transfer interest in loan if original interest rate could not be charged post-

transfer); Strike v. Trans-West Discount Corp., 155 Cal. Rptr. 132, 139 (Cal. Ct. App. 1979) 

(restriction of bank’s ability to access secondary loan market “would be disastrous in terms of bank 

operations and not conformable to the public policy” of exempting banks from usury laws).   

As to the second option, subjecting national banks to a patchwork of dozens of 

state-law usury limits would impose an extraordinary burden on them.  For any loans that a bank 

might want to securitize at some point, it would have to forgo its rights under Section 85 and 

comply with the usury laws of each individual jurisdiction.  As a result, instead of employing 

standardized loan products and nationwide underwriting programs, national banks would be forced 

to establish different lending programs for each state.  Further, the question of state usury is not 

limited to a simple analysis of a stated percentage rate (or, often, rates); it also entails a detailed 

and complex analysis of what is deemed to constitute interest (e.g., fees) for this purpose.  

Employing state-specific lending programs would therefore significantly increase the costs and 
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administrative burden of loan origination for the many banks that make loans to borrowers in 

multiple states.   

Thus, applying state usury limits to securitized loans would significantly interfere 

with national banks’ lending powers, regardless of whether banks seek to comply with those limits 

in order to continue securitization or forgo securitization to retain their rights under Section 85.  

For this reason, Plaintiffs’ state usury law claims are preempted under 12 U.S.C. § 25b(b)(1)(B).   

C. Under New York Law, a Loan That Was Non-Usurious When It Was Made 
Does Not Become Usurious by Reason of Its Subsequent Securitization. 

Although federal law compels the dismissal of Plaintiffs’ state usury law claims, 

the same result should follow under New York law, which has recognized for over two centuries 

that a loan that is non-usurious at its inception cannot become usurious by reason of any subsequent 

transaction.  See, e.g., Munn v. Comm’n Co., 15 Johns. 44, 55 (N.Y. Sup. Ct. 1818) (“[A]s the bill 

was free from usury, between the immediate parties to it, no after transaction with another person 

can, as respects those parties, invalidate it.”); Rice v. Mather, 3 Wend. 62, 64–65 (N.Y. Sup. Ct. 

1829) (“Usury to invalidate the note, must exist between the original parties to it . . . .”); Salter v. 

Havivi, 215 N.Y.S.2d 913, 919 (Sup. Ct. 1961) (“[A] contract not tainted with usury in its inception 

will not be affected by subsequent usurious transactions in connection therewith.”).  This rule is a 

broadly recognized common-law principle that is consistent with the law of many other states.  

See, e.g., Tuttle v. Clark, 4 Conn. 153, 157 (1822) (holding that “this note, free from the taint of 

usury, in its origin,” did not become usurious by a subsequent sale); Knights v. Putnam, 20 Mass. 

(3 Pick.) 184, 185 (1825) (“It is a well established principle, that if a note or security is valid when 

made, no usurious transaction afterwards between the parties or privies will affect its validity.”). 

Plaintiffs do not dispute that national banks are permitted to charge interest on the 

loans they originate at rates that would otherwise violate state usury laws.  See Am. Compl. ¶ 70 
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(acknowledging that national banks have the “ability to charge otherwise usurious interest rates”).  

Thus, under long-settled New York law, so long as the interest rate charged by a national bank on 

a loan it originated was valid at the time the loan was made, the loan’s subsequent securitization 

cannot render that interest rate usurious.  Even if New York usury law applied (despite preemption 

under the NBA and the Dodd-Frank Act), therefore, Plaintiffs’ state usury law claims would still 

fail. 

III. A RULING THAT THE NBA DOES NOT PREEMPT STATE USURY LAWS FOR 
SECURITIZED LOANS WILL SIGNIFICANTLY IMPAIR LENDING MARKETS. 

A. Requiring National Banks to Comply With Dozens of State Usury Laws Would 
Restrict the Availability of Credit. 

The scope of Plaintiffs’ proposed outcome cannot be overstated.  It would not be 

limited to the parties and securitizations at issue in this case, or even just the credit card 

securitization market more broadly.  Instead, the rule Plaintiffs propose—that all loans will 

suddenly be subject to dozens of state usury laws when their receivables are securitized—could 

affect trillions of dollars in outstanding MBS and ABS.   

Aside from the intrusion on banks’ statutorily granted powers discussed in 

Section II.B. above, the rule Plaintiffs advocate for would disrupt U.S. credit markets more 

broadly.  If banks could not securitize loans, or if their ability to do so was restricted, banks would 

be forced to reduce the amount of credit they extend and to increase the costs for the reduced 

amount of credit they do extend.  See Olvera, 431 F.3d at 288 (noting that restricting the right of 

banks to assign the loans they originate would cause creditors to “pass much of the higher expense 

on to their customers in the form of even higher interest rates” and would “make the credit market 
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operate less efficiently”).20  The reduction in bank lending would result in higher borrowing costs 

and fewer borrowers being able to obtain credit, all to the detriment of the economy.21     

Likewise, banks that choose to create separate lending programs to comply with 

each individual state’s usury limits may be unwilling to extend credit to higher-risk borrowers in 

states with low interest-rate limits.  Loss rates and the other costs of providing credit mean that 

banks cannot profitably provide revolving credit cards to consumers with poor credit 

characteristics unless they charge interest rates higher than those permitted under some usury laws.  

If a state’s allowable interest rate is not high enough to justify the increased risk involved in making 

loans to individuals and businesses with lower credit scores, banks will tighten underwriting 

standards and cease extending credit to those borrowers altogether.22   

                                                 
20  See also Karen Gordon Mills & Brayden McCarthy, The State of Small Business Lending: 
Innovation and Technology and the Implications for Regulation 32 (Harvard Bus. Sch. Working 
Paper No. 17-042, 2016), http://www.hbs.edu/faculty/Publication%20Files/17-042_30393d52-
3c61-41cb-a78a-ebbe3e040e55.pdf (observing that when the market for the securitization of 
small-business loans froze up in the winter of 2008–2009, “[s]mall businesses, even those in good 
standing, were having credit lines pulled by banks who could not afford to extend the credit due 
to their sudden capital constraints”).   

21  See James McAndrews, Exec. Vice President & Dir. of Research, Fed. Reserve Bank of 
N.Y., Credit Growth and Economic Activity After the Great Recession, Remarks at the Economic 
Press Briefing on Student Loans (Apr. 16, 2015), https://www.newyorkfed.org/newsevents/ 
speeches/2015/mca150416 (“[T]he impairment of banks’ ability to extend credit . . . has the 
potential to hinder investment and adversely affect the overall economy.”); Burcu Duygan-Bump 
et al., Financing Constraints & Unemployment: Evidence from the Great Recession 1 (Fed. 
Reserve Bank of Bos. Working Paper No. QAU10-6, 2011), 
https://www.bostonfed.org/publications/risk-and-policy-analysis/2010/financing-constraints-and-
unemployment-evidence-from-the-great-recession.aspx (“Unlike larger firms, which have broader 
access to capital markets, small businesses are highly dependent on bank financing.  An important 
implication is that any kind of disruption in the flow of bank credit may have significant real effects 
on the labor market.” (citation omitted)). 

22  See Michael Staten, The Impact of Credit Price and Term Regulations on Credit Supply 9–
14 (Joint Ctr. for Hous. Studies of Harvard Univ. Working Paper No. UCC08-8, 2008), 
http://www.jchs.harvard.edu/sites/jchs.harvard.edu/files/ucc08-8_staten.pdf (summarizing 
empirical work that finds rate ceilings decrease the availability of credit).   
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Further, a decision exposing securitized loans to myriad state usury laws will reduce 

the willingness of investors to participate in securitizations.  Instead of simply looking at whether 

the originating bank complied with Section 85—which allows a national bank to charge interest at 

a rate up to that allowed in the state where it is located—investors would need to evaluate the usury 

laws independently to determine which state’s law applies, and how it applies, for every loan 

included in the securitization.  That is a hopelessly complex task, unworkable as a practical matter, 

not only because many securitizations have vast and heterogeneous pools of loans that would need 

to be evaluated against the evolving laws of fifty states, but also because state usury laws vary 

widely from state to state, often setting different interest rate limits and including different 

calculations of interest for different types of loans.  The costs of non-compliance with usury laws 

can be severe, including the loss of all interest and, in some cases, principal.  See, e.g., N.Y. Gen. 

Oblig. Law § 5-511; Conn. Gen. Stat. § 37-8.  Indeed, many states impose criminal penalties for 

charging interest above certain levels.23  As a result, fewer investors will be willing or able to 

purchase securities backed by bank loans.  And those investors still willing to invest in 

securitizations backed by bank loans will likely require higher risk premiums, leading to higher 

borrowing costs and lower credit availability, especially for those with impaired credit history and 

small businesses that tend to be subject to higher interest rates.   

The negative consequences of restricting securitization and other secondary market 

transactions are not just theoretical.  These aforementioned effects were felt in Georgia in the early 

2000s after the state upended expectations in the secondary loan market by significantly expanding 

the scope of liability of mortgage assignees.  See 2002 Ga. Laws 455, § 7-6A-6.  In response, 

                                                 
23  See, e.g., N.Y. Penal Law § 190.40 (interest in excess of 25% is a felony punishable by up 
to four years imprisonment and/or $5,000 fine); Mich. Comp. Laws Ann. § 438.41 (interest in 
excess of 25% is punishable by up to five years imprisonment and/or $10,000 fine).   
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ratings agencies ceased rating securities backed by mortgage loans originated in Georgia, 

explaining that they could not evaluate the potential risk to investors resulting from this law.  See 

Henry Unger & Robert Luke, Compromise Reached on Georgia Lending Law, Atlanta J.-Const., 

Feb. 1, 2003, 2003 WLNR 19578731.  Financial institutions refused to buy mortgage loans 

originated in Georgia, and a number of lenders withdrew or substantially limited their operations 

in the state—effectively shutting off vital sources of liquidity in the state’s lending market.  Id.  

Faced with an impending crisis and enormous harm to consumers, Georgia amended the law to 

limit assignee liability.  See id.; 2003 Ga. Laws 1, § 1.   

Similar effects will likely be felt in this District if this Court were to hold that NBA 

preemption does not extend to loans after their receivables are securitized.  If Plaintiffs’ claims are 

allowed to continue, lenders’ and investors’ fears will be confirmed, and the availability of credit 

in the Second Circuit—and potentially beyond—is likely to deteriorate further.  The Court should 

instead restore confidence to the markets by reaffirming the NBA’s preemptive effect in the 

context of securitizations of loans originated by banks.   

B. The Banking Industry and Investors Have Relied on the Continued 
Application of NBA Preemption to Securitizations. 

Finally, a ruling that NBA preemption does not apply to securitized loans would 

also have costly consequences for the many investors that have already purchased securities 

backed by debt receivables in reliance on the courts’ long recognition of NBA preemption for 

securitizations.  As noted in Section I.A. above, modern asset securitization has been occurring 

since the 1970s, and the basic practice of securitizing cash flows has existed as a financial tool for 

centuries.  If claims like the ones brought by Plaintiffs are allowed to go forward, securitization 

trusts and depositors could face a wave of legal disputes premised solely on their receiving interest 

payments as permitted in loan agreements.   
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Amici are not aware of any court decision that has identified any reason for treating 

securitized loans differently than loans in the originating bank’s portfolio for purposes of state 

usury law preemption—indeed, when asked, courts have recognized that securitization does not 

change the basic relationship between a lender and borrower.  See supra Section II.A.  Market 

participants therefore continue to invest hundreds of billions of dollars each year in new MBS and 

ABS based to some extent on the expectation that the courts will continue to apply NBA 

preemption to securitized loans.  See supra Section I.D.  This Court should be hesitant to upset 

these reasonable expectations.  See Payne v. Tennessee, 501 U.S. 808, 828 (1991) (noting that 

considerations in favor of adhering to earlier precedents “are at their acme in cases involving 

property and contract rights, where reliance interests are involved”).   

CONCLUSION 

For the foregoing reasons, this Court should hold that Plaintiffs’ claims are 

preempted by federal law.   
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I. INTRODUCTION 

One undeniable fact requires dismissal of this motion:  Defendants are not national banks.  

Amended Complaint (“Compl.”), Dkt. 34, at ¶¶ 24-26.  No matter how many liberties 

Defendants take with the facts, and no matter how many inapposite and invalid authorities they 

cite, nothing changes the fact that Defendants are not national banks.  Because Defendants are 

not national banks, they are not entitled to interest rate exportation under the National Bank Act, 

12 U.S.C § 85, and they must comply with New York’s usury law. 

Plaintiffs William Cohen, Sue Paivanas, and Christy Ogrodoski (“Plaintiffs”) have 

advanced a case that is compelling yet simple. They allege that Defendant Capital One Funding 

LLC (“Funding”), Defendant Capital One Multi-Asset Execution Trust (“COMET”) and the 

Capital One Master Trust (“Master”)1 have charged, taken, and received interest from Plaintiff 

and the proposed Class at rates above 16% and, therefore, that Defendants’ conduct violates New 

York General Obligation Law § 5-501.  Compl. at ¶¶ 2, 7, 86-92.  Defendants conduct business 

with a national bank, non-party Capital One Bank (USA), N.A. (“Bank”), and the National Bank 

Act permits national banks to charge interest according to the state in which the bank is located.  

The Complaint, however, specifically alleges that Defendants are not themselves national banks. 

Compl. at ¶ 26. 

Binding Second Circuit precedent holds that non-bank debt purchasers like Defendants 

cannot avail themselves of the National Bank Act to evade liability for charging usurious interest 

rates. Defendants attempt to sidestep that ruling, emphasizing the interests of non-party Bank. 

The effort fails because the Second Circuit has clearly held that applying state law to non-banks 

 
1 As stated in the Complaint, Master is a common law trust with Defendant The Bank of New York 
Mellon as its trustee.   
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such as Defendants would not significantly interfere with the Bank’s exercise of its federally-

granted powers. For all of these reasons and those set forth herein, Defendants’ Motion should be 

denied. 

II. FACTUAL BACKGROUND 

Plaintiff William Cohen is a New York resident and a debtor on an unsecured credit card 

loan branded as the “Platinum MasterCard.”  Compl. at ¶¶ 9-10.  Cohen carries a balance on this 

loan, on which he pays an interest rate of at least 25.15%.  Id. at ¶ 11. 

Plaintiff Sue Paivanas is a New York resident and a debtor on an unsecured credit card 

loan branded as the “Platinum MasterCard.”  Id. ¶¶ 14-15.  Paivanas carries a balance on this 

loan, on which she pays an interest rate of at least 22.5%.  Id.¶ 16. 

Plaintiff Christy Ogrodoski is a New York resident and a debtor on unsecured credit card 

loans branded as the “Journey” card, “Venture” card, and “Quicksilver” card.  Id. ¶¶ 19-20.  

Ogrodoski pays an interest rate on these loans of at least 26.24%, 24.24% and 27.74% on these 

loans, respectively.  Id. at ¶21.   

As alleged in the Complaint, Plaintiffs’ payments are owed to and paid to Defendants 

Funding and/or Master.  Id. at ¶¶ 13, 18, 23.  Funding is “solely a shell company that has no 

employees and engages in no activity other than the purchase and resale of debts” to Master. Id. 

¶ 43.  Master is a trust “created solely to purchase receivables from Funding and to facilitate the 

issuance of asset backed securities collateralized by the payments from class members and other 

debtors.” Id. at ¶ 47. Defendant COMET is a Delaware Statutory Trust, that holds a collateral 

certificate issued by Master representing an undivided interest in Master (and thus the 

receivables owned by Master).  COMET uses these receivables to make payments on debt 
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securities that it issues to fund the purchase of the receivables up the chain from the Bank.  See at 

¶¶ 53-56.  Neither Funding nor Master nor COMET is a bank. Id. at ¶ 26. 

Plaintiffs and the Class received credit card loans, “generally originated by non-parties 

affiliated with Capital One Financial Corporation.” Id. at ¶ 39.2  The originating bank entities 

subsequently sold “all right, title and interest, whether now owned or hereafter acquired, in, to 

and under” the credit card receivables on Plaintiffs’ and Class Members’ loans to Funding. Id. at 

¶¶ 40-46. This sale “constitute[d] an absolute sale, conveying good title, free and clear of any 

liens, claims, encumbrances or rights of others, from Capital One to Funding.”  Id. at ¶ 45 

(emphasis added).  At that point, the Bank ceased to own the receivables or the right to collect 

interest on them. 

Funding has entered into a separate agreement with Master through its trustee, pursuant 

to which Funding “sell[s], transfer[s], assign[s], set[s] over and otherwise conveys” to Master 

“all right, title and interest, whether [then] owned or hereafter acquired, in, to and under” all of 

the loan payments (i.e., receivables) Funding acquires. Id. at ¶ 49. Indeed, the transfer of the 

receivables at issue in this case “constitute[s] a sale, and not a secured borrowing for accounting 

purposes.” Id. at ¶ 51. Master has issued a collateral certificate to Defendant COMET 

representing an undivided interest in Master.  Id. at ¶¶ 54-56. COMET issues securities against 

the payments to Master made by Plaintiffs and Class Members.  Id.  

 
2 Defendants improperly assert in their Statement of Facts that “Plaintiffs opened credit card accounts 
with Capital One Bank.” Mem. at 2. The Complaint alleged only that Class Members’ loans were 
“generally originated by non-parties affiliated with Capital One Financial Corporation” and that “most 
accounts” whose receivables are purchased by defendants “are originated and marketed by affiliates or 
agents of non-party Capital One Financial Corporation.”  Compl. at ¶ 39, 41.  The Class includes any 
borrower whose debts are paid to the Defendants. Compl. at ¶ 77. This Class likely includes borrowers 
who never “opened credit card accounts with Capital One Bank” because Funding and Master acquire 
portfolios of credit card receivables from lenders other than Capital One Bank.  See Mem.at Exhibit 3 
(“Prospectus”), p. 59 (“Affiliates of [Funding] may originate or acquire portfolios of credit card accounts 
the receivables in which may be conveyed to [Funding] and transferred to [Master].”).     
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Through these agreements, Defendants Funding, Master and COMET make clear that 

they (and not the Bank) have full control and legal rights concerning the receivables at issue in 

this lawsuit. Having acquired full ownership of Plaintiffs’ and Class Members’ receivables 

transferred to Master via Funding, and therefore the full right to charge and receive Plaintiffs’ 

and Class Members’ interest payments on those receivables, Master and COMET charge, take 

and receive payments from Plaintiffs and Class Members at interest rates exceeding the state 

usury limit.  Id. at ¶¶ 2, 39, 65-66, 87, 90.  

Acting on behalf of themselves and a class of others similarly situated, Plaintiffs sued 

Funding and COMET, and Master (by and through its trustee, Defendant The Bank of New York 

Mellon), alleging that they violated New York’s usury statute by “directly or indirectly, 

charg[ing], tak[ing] or receiv[ing]” interest above the state’s 16% limit. Id. ¶¶ 2, 7, 66.  Plaintiffs 

seek a declaration that Defendants cannot collect interest above that limit, and disgorgement of 

sums paid in excess of the usury limit by Class Members under New York General Obligation 

Law §§ 5-511 and 5-513, as well as through their unjust enrichment claim.  Id. ¶¶ 86-92. 

III. STANDARD OF REVIEW 

“To survive a motion to dismiss, a complaint must contain sufficient factual allegations to 

state a claim for relief that is plausible on its face.”  Battaglia v. Quicken Loans, Inc., No. 18-

CV-1104, 2019 WL 430042, at *1 (W.D.N.Y. Feb. 4, 2019) (internal quotation marks omitted); 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007) (same). When considering a motion to 

dismiss, the complaint is to be construed liberally, and all reasonable inferences must be drawn 

in the plaintiffs’ favor. Chambers v. Time Warner, Inc., 282 F.3d 147, 152 (2d Cir. 2002).  “[A]ll 

well-pleaded allegations are assumed to be true and construed in the non-moving party’s favor.”  

Merrill v. Schell, 279 F. Supp. 3d 438, 442 (W.D.N.Y. 2017) (internal quotation marks omitted); 
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see also Lotes Co., Ltd. v. Hon Hai Precision Indus. Co., 753 F.3d 395, 403 (2d Cir. 2014) 

(same).  “Factual allegations contained in legal briefs or memoranda” should be disregarded as 

“matters outside the pleading for purposes of Rule 12(b).”  Fonte v. Bd. of Managers of Cont’l 

Towers Condo., 848 F.2d 24, 25 (2nd Cir. 1988). 

Defendants argue for dismissal due to alleged preemption under the National Bank Act, 

an affirmative defense. When “preemption cannot be easily determined from the pleadings,” a 

motion to dismiss based on preemption should be denied.  Drake v. Lab. Corp. of Am. Holdings, 

458 F.3d 48, 66 (2d Cir. 2006) (quoting Abdu-Brisson v. Delta Airlines, Inc., 128 F.3d 77, 84 (2d 

Cir. 1997) (reversing district court’s grant of motion to dismiss based on preemption)).  

“Defendants… bear the burden of proof in establishing the affirmative defense of preemption.” 

Lusnak v. Bank of Am., 883 F.3d 1185, 1191 (9th Cir. 2018).   

IV. ARGUMENT 

A. Statutory Framework 

A brief summary of the state and federal banking laws helps explain why Defendants are 

wrong in claiming that federal law exempts non-banks from complying with New York’s usury 

statute. 

1. The New York Usury Statute 

New York’s usury law prohibits “directly or indirectly[] charg[ing], tak[ing] or 

receiv[ing] any money, goods or things in action as interest on the loan … at a rate exceeding 

[16% per annum].” See N.Y. Gen. Obl. L. § 5-501; N.Y. Bank. L. § 14-a(1). The purpose of the 

New York usury statute is to “protect the weak, the needy, and the unwary from the rapacity of 

the avaricious.”  Universal Credit Co., Inc. v. Lowell, 2 N.Y.S. 2d 743, 746 (N.Y. 1938). The 
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Statute protects people “from the consequences of their own desperation.” Seidel v. 18 East 17th 

St. Owners, Inc., 79 N.Y. 2d 735, 740 (N.Y. 1992). 

2. The National Bank Act 

Section 34 of the National Bank Act of 1864 (“NBA”), codified at 12 U.S.C. § 85, 

permits a national bank to receive interest “at the rate allowed by the State … where the bank is 

located.”  12 U.S.C. § 85 (2018). The NBA does not eliminate the role of state usury limits. 

Instead, it acts as a referee in choice of law between a national bank’s home state and other states 

in which the national bank might do business. Thus, a national bank is always subject to some 

state’s usury law. For this reason, although § 85 is colloquially referred to as “preempting” state 

usury laws, a national bank’s power under § 85 is better described as “rate exportation.” See 

Marquette Nat’l Bank v. First of Omaha Serv. Corp., 439 U.S. 299, 318 (1978) (using the term 

“exportation” of interest rates). It is fundamentally different from federal “preemption” of state 

law as may be necessary in other contexts.  Indeed, § 85 does not use the term “preemption.”     

In Marquette, the Supreme Court construed § 85 as permitting First National Bank of 

Omaha to charge its Minnesota customers the (higher) interest rate permitted in Nebraska, the 

state in which the bank was located according to its charter.  Id. at 309. The Court recognized 

that this ability to export a home state’s usury cap when doing business in another state is a 

privilege specific to the institution of national banks, observing that “Omaha Bank is a national 

bank; it is an instrumentality of the Federal government, created for a public purpose.” Id. at 308 

(internal quotations omitted). 

3. The Dodd-Frank Act 

Following the global financial crisis, Congress passed the Dodd-Frank Wall Street 

Reform and Consumer Protection Act (“Dodd-Frank”) in 2010 to “protect consumers from 

abusive financial services practices.”  Pub. L. No. 111-203, 124 Stat. 1376 (2010).  Dodd-Frank 
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sharply trimmed back judicial decisions and regulatory actions that had enhanced national banks’ 

ability to disregard state consumer protections. In particular, Dodd-Frank overturned the holding 

of Watters v. Wachovia Bank, N.A., 550 U.S. 1 (2007), which had held that state consumer 

protection laws (like usury statues) did not apply to subsidiaries or affiliates of national banks, 

providing that notwithstanding any other provision of federal banking law.  The National Bank 

Act, as amended by Dodd-Frank, now provides that: 

a State consumer financial law shall apply to a subsidiary or affiliate of a national 
bank (other than a subsidiary or affiliate that is chartered as a national bank) to the 
same extent that the State consumer financial law applies to any person, 
corporation, or other entity subject to such State law.  
 

12 U.S.C. § 25b(e). The Act also codified the standard of Barnett Bank of Marion County, N.A. 

v. Nelson, 517 U.S. 25 (1996), holding that a state law would only be preempted where 

application of that law would “prevent or significantly interfere” with the national bank’s 

exercise of its enumerated powers.  12 U.S.C. § 25b(b)(1)(B).3   

B. The National Bank Act Does Not Preempt Plaintiff’s Claims Against 
Defendants, Which Are Not Banks. 

1. Defendants’ Factual Allegations Regarding “Ownership” and 
Servicing of Plaintiffs’ “Accounts” are Irrelevant to Plaintiffs’ Case. 

Defendants cannot and do not claim that they are national banks, and as such they are not 

afforded rate exportation privileges under 12 U.S.C. § 85.  Defendants’ brief therefore relies on 

repeated factual assertions regarding non-party Capital One Bank (USA) N.A. (again, “Bank”).  

The brief asserts that although Defendants own the receivables on which they have been sued, 

Bank “retained ownership of the underlying credit card accounts” and continues to service the 

accounts after the receivables are sold to Defendants. Mem. at 12.  These factual allegations are 

 
3 Dodd-Frank did preserve the ability of national banks to charge interest at the rate “allowed by the laws 
of the State … where the bank is located.”  12 U.S.C. § 85. 
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improperly asserted in the 12(b)(6) motion context, and legally irrelevant to the allegations and 

claims in the Complaint. 

a. Defendants’ Factual Assertions About Account Ownership and 
Servicing Activities are Improperly Raised in a 12(b)(6) 
Motion 

As an important initial point, Defendants appear to be improperly disputing the facts 

alleged in the Complaint.  For purposes of a motion to dismiss for failure to state a claim, 

Plaintiffs’ allegations must be accepted as true. Merrill, 279 F. Supp. 3d at 442.  The Court 

should disregard the unsupported factual assertions made in a legal memorandum on a motion to 

dismiss for failure to state a claim. Fonte, 848 F.2d at 25. 

Defendants’ memorandum raises factual assertions that attempt to directly contradict 

allegations in the Complaint.  Defendants assert in their memorandum that the “loans” are 

“owned and controlled by Capital One Bank.” Mem.at 1.  Plaintiffs, however, specifically and 

explicitly alleged that their loan payments “are owned by, and are paid to Capital One Funding, 

LLC and/or Capital One Master Trust.”  Compl. at ¶¶ 13, 18, 23.  Similarly, Defendants assert 

that “Plaintiffs make principal and interest payments to Capital One Bank.”  Mem. at 1; see also 

Mem. at 16.  Plaintiffs alleged by contrast that their payments are in fact paid to Defendants, and 

alleged that their “payments on these loans go to an entity described only as ‘Capital One’ with a 

mailing address in Carol Stream, IL.”  Compl. at ¶¶ 13, 18, 23.  The motion should be denied on 

this basis alone. 

Even further, Defendants ask the Court to accept broader factual conclusions that can 

only be adequately developed through discovery.  Defendants assert that applying New York law 

to Defendants would interfere with Capital One Bank’s “ownership and administration of its 

credit card accounts.” Mem. at 12.  Plaintiffs’ Complaint, however, contains no allegations about 

Capital One Bank’s alleged ownership or administration of the accounts; the Complaint is 
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addressed only to Defendants’ ownership of credit card receivables.  It is not self-evident what it 

means to “own” the accounts in the context of this litigation, wherein the indebtedness has 

already been bought and paid for by Defendants.  Similarly, Defendants claim that Plaintiffs’ suit 

could force Capital One Bank to “not securitize credit card receivables,” an assertion about the 

potential responsive conduct of a third party that has no grounding in the Complaint, and is 

actually inconsistent with the allegations therein.  Compl. at ¶¶ 72, 76 n.14 (alleging that 

securitization transactions have selectively omitted loans in certain states). 

b. Defendants’ Factual Assertions About Account Ownership and 
Servicing Activities are Irrelevant as a Matter of Law 

Defendants’ factual assertions about account ownership and servicing are not merely 

inappropriate for this stage of the proceeding – they are also irrelevant as a matter of law with 

respect to the Plaintiffs’ actual claims against the actual Defendants in this case.  Defendants 

emphasize that although the right to payments on credit card loans, the “receivables,” were sold 

from the originating entities to Defendants, “Capital One Bank retains ownership of the credit 

card accounts.”  Mem. at 5.  That assertion, even if it could be factually demonstrated at this 

stage, is irrelevant because it is the receivables, not the accounts, that are at issue in the 

Complaint.  Compl. at ¶¶ 7, 30-66.  As articulated in the Complaint, following the opening of 

accounts, the individual payment obligations consumers have incurred, i.e., the “receivables,” are 

sold to Defendants.  Id.  Plaintiffs alleged, based on Defendants’ own legal documents, that 

Defendant Funding purchased “all right, title and interest, whether now owned or hereafter 

acquired, in to and under [the credit card receivables].”  Id.. at ¶ 44.  Subsequently, all “right title 

and interest” in the receivables are sold to Master.  Id. at ¶¶ 48-52.  Although the originating 

accounts may well remain open, and new receivables generated in them, the documents make 

clear that in no way does the originating bank “own” or “control” the receivables it has already 
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transferred to Funding.  To the contrary, the transfer of the debts at issue must be considered a 

complete sale to protect the interests of ABS investors in the event of FDIC receivership.  Id. at 

52, 57.  Once the debts at issue in the complaint – the receivables – have been sold, the status of 

the originating accounts has no significance. 

Defendants’ allegation about account servicing are similarly irrelevant.  At various 

points, Defendants highlight the alleged fact that Capital One Bank “is the entity that charges 

interest to the Plaintiffs,” and asserts that Plaintiffs “repay their debt with interest to Capital One 

Bank.”  Mem. at 16.4  Even if these assertions are proven (following the motion to dismiss stage, 

where they are inappropriately considered), they are irrelevant with respect to debts that the bank 

has already sold.  Any interactions undertaken by Capital One Bank on the receivables it has sold 

to Defendants are undertaken solely on behalf of Defendants pursuant to the bank’s paid 

contractual function as servicer, not as a lender.  Compl. at ¶¶ 58-59.  The bank’s involvement 

with the receivables, if any, is solely as an agent of Master, and the bank’s rights as an agent are 

limited to those of its non-bank principal.  Indeed, the Pooling and Servicing Agreement cited in 

the Complaint makes clear that the servicer is acting as a paid agent on behalf of the Defendants, 

one that can be terminated by the Trustee or Note Holders.  See Amended and Restated Pooling 

and Servicing Agreement, (cited in Compl. at ¶ 49), at 43-45, 77-79; see also Prospectus at 4-5.5  

The National Bank Act’s interest exportation provisions extend to a national bank only when the 

bank is exercising its powers as principal, not when it rents itself out as an agent to a non-bank. 

 
4 This assertion improperly disputes the fact alleged in the Complaint that Defendants, not Capital One 
Bank, “charge, collect and receive” Plaintiffs’ interest payments.  Compl. at ¶¶ 2, 7, 13, 18, 23, 29, 66. 
5 Moreover, the prospectus cited by Defendants suggests that the functions described by Defendants are 
actually performed by non-bank contractors.  See Prospectus at 50-52 (describing how Capital One Bank 
(USA), N.A. “has endeavored to outsource certain of its servicing functions by contracting with affiliated 
and unaffiliated third parties.”).  
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Even when acting as a paid agent for Defendants, the servicer has very limited ability 

under the law and applicable agreements to make the kinds of substantive changes that the 

Memorandum alleges.  Once a debt and a corresponding receivable has been created, federal law 

forbids increases to core terms such as interest rates and fees.  15 U.S.C. § 1660i-1 (prohibiting a 

creditor from increasing interest rates, fees, or finance charges on outstanding balances).6  Even 

further, Defendants’ own contracts prevent the servicer from eliminating or reducing these debts 

once the receivables have been sold.  See Prospectus at 67-68 (servicer covenants not to 

“authorize any rescission or cancellation of a receivable” except as ordered by a court, and to 

take no action that would “substantially impair the rights” of defendants “in the receivables or 

the related accounts”). 

2. The Second Circuit Held in Madden that Applying State Usury Law to 
Non-Bank Debt Purchasers Does Not Significantly Interfere with the 
Powers of a National Bank. 

As described in the Complaint, the Second Circuit Court of Appeals has already held that 

applying New York’s usury limit to non-bank credit card debt purchasers like Defendants here 

does not “significantly interfere” with the powers of a national bank and that therefore non-bank 

debt purchasers such as Defendants are subject to New York State’s usury law. In Madden v. 

Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015), the plaintiff debtor alleged that the 

defendant debt buyer – the assignee of a national bank – was violating the New York usury 

statute by charging and attempting to collect interest at a rate higher than permitted by N.Y. Gen. 

Oblig. Law § 5-501. Compl. at ¶ 67, 786 F.3d at 247.  The Second Circuit rejected the defendant-

assignee’s contention that the NBA preempted the state law usury claim, holding:  

 
6 This prohibition also shows that Defendants’ improper factual contentions about the Bank’s ownership 
of the accounts and the Bank’s right to set interest rates for the accounts are irrelevant to the question of 
interest charged on the already created receivables that the Bank has sold outright to Defendants. 
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[t]o apply NBA preemption to an action taken by a non-national bank entity, 
application of state law to that action must significantly interfere with a national 
bank’s ability to exercise its power under the NBA.   
 

Id. See also 12 U.S.C. § 25b(b)(1)(A)) (a state consumer financial law is preempted only if 

application “prevents or significantly interferes with the exercise by the national bank of its 

powers.”). The Second Circuit found that while application of New York’s usury law to non-

bank debt buyers might “decrease the amount a national bank could charge for its consumer debt 

in certain states” such as New York, “such an effect would not ‘significantly interfere’ with the 

exercise of a national bank power.”  Id. at 251 (emphasis added). In other words, the National 

Bank Act is not a price-maintenance statute for national banks. 

The Court of Appeals observed that the application of state law to the non-bank debt 

buyers “would limit [ ] only activities of the third party which are otherwise subject to state 

control,” SPGGC, LLC v. Blumenthal, 505 F.3d 183, 191 (2d Cir. 2007), and which are not 

protected by federal banking law or subject to OCC oversight.”  Id. (emphasis added).  The 

Madden decision also recognized that taking Defendants’ expansive view of NBA preemption 

would empower any number of non-bank entities to effectively ignore state laws. The Court saw 

that an “overly broad application of the NBA” would “create an end-run around usury laws for 

non-national bank entities” such as debt purchasers.  Madden, 786 F.3d at 251-252.  Extending 

NBA preemption to the assignees of national banks would allow non-banks to purchase loans 

that they could not legally make themselves, enabling them to do indirectly what they may not 

do directly.  Madden firmly rejected the idea that a bank’s powers of NBA “preemption continue 
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to apply to the credit, even if the bank has sold the credit and retains no further interest in it.” Id. 

at n.2.7 

Defendants’ motion to dismiss asks the Court to ignore this binding Second Circuit 

precedent. Defendants assert that “Plaintiffs’ claims are preempted by the NBA because their 

credit card accounts are owned and held by Capital One Bank.” Def. Mem. at 6. Defendants, 

however, are not national banks, and thus the rate exportation provisions of § 85 are simply 

inapplicable to them. In order to show that Plaintiff cannot state a claim, Defendants must show 

that application of state law to Defendants “significantly interfere[s] with a national bank’s 

ability to exercise its power under the NBA.” Madden, 786 F.3d at 250 (quoting Barnett Bank, 

517 U.S. at 33). But as the Second Circuit has already held in Madden, Defendants do not meet 

that standard: application of a law that could “decrease the amount a national bank could charge 

for its consumer debt in certain states,” such as New York, “would not ‘significantly interfere’ 

with the exercise of a national bank power.”  Id. at 251 (emphasis added). 

a. Applying New York Law to Defendants Would Not 
Significantly Interfere with a National Bank’s Power to Lend 
Money and Charge Interest 

Defendants assert in passing that applying New York law to Defendants would 

significantly interfere with Capital One Bank’s power “to lend money and charge interest on the 

loans.” Mem. at 10.  But Defendants do not cite to even a single case holding that applying state 

 
7 The Madden Court left to the District Court to determine choice of law and class certification questions 
on remand.  Id. at 247.  The defendant debt purchaser and various financial trade industry amici sought 
Supreme Court review, but the Court denied certiorari. Compl. at ¶ 68.  On remand, the District Court 
found that because of New York’s usury statute constituted a “fundamental public policy” of the state, 
New York law would apply to plaintiff’s claims.  Madden v. Midland Funding, LLC, 237 F.Supp.3d 130, 
150-151 (E.D.N.Y. 2017).  Finally, the District Court certified a class under Rule 23(b)(2) for injunctive 
and declaratory relief and 23(b)(3) for damages. Id. at 162. 
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law to a subsequent, third party debt buyer would “prevent or significantly interfere” with a 

bank’s ability to lend money and charge interest. 

 No relief sought in the Complaint would restrict the ability of a bank to charge an 

interest rate permitted in the bank’s home state consistent with 12 U.S.C. § 85.  The Complaint is 

not brought against any bank and seeks no injunctive relief against any bank.  Indeed, Capital 

One Bank remains free to issue credit to borrowers and charge the interest rate permitted by its 

home state laws irrespective of the resolution of this lawsuit. Compl. at ¶¶ 71-74, 76, n.14 

(noting that banks continue to make loans in states where third-party debt buyers may be subject 

to state usury laws; transactions have merely excluded those state residents’ loans from 

securitization pools). Put simply, applying New York State usury law to Defendants does not 

significantly interfere with a national bank’s ability to charge interest on receivables it actually 

owns, as permitted by its home state. See Madden, 786 F.3d at 251 (claims which “limit only 

activities of the third part[ies] which are otherwise subject to state control and which are not 

protected by federal banking law or subject to OCC oversight” are not preempted) (quoting 

SPGGC, 505 F.3d. at 191).  See also Lusnak, 883 F.3d at 1194 (“minor interference with federal 

objectives is not enough” to preempt state consumer protection laws). 

b. Applying New York Law to Defendants Would Not 
Significantly Interfere with a National Bank’s Power to Deal in 
Loans 

Again citing no case holding, Defendants assert that application of New York’s usury 

statute to non-bank debt purchasers such as Defendants would significantly interfere with Capital 

One Bank’s power to “securitize credit card receivables.”  Mem. at 12.  Here too, however, the 

only effect of New York law would be on third parties, not Capital One Bank.  The bank remains 

free to transfer debts it owns to third-party debt buyers including other banks, Defendants, or 

investors.  The only possible effect is that non-bank buyers of the debt, such as Defendants, 
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would not be able to collect interest above the New York usury limit and may pay the bank less 

for its debt as a result.   

Defendants’ argument was rejected by the Second Circuit in Madden when it recognized 

that state usury laws might “decrease the amount a national bank could charge for its consumer 

debt in certain states,” but that possible outcome would not “significantly interfere with the 

exercise of a national bank power.”  786 F.3d at 251. Defendants offer no cases to support their 

contention that flies directly in the face of this binding precedent. As Madden observed, debt 

buyers may offer less compensation for certain bank loans if it is clear that they are only buying 

a bank’s receivables and not also “buying” the bank’s home state usury law, but a lower price for 

a subset of a bank’s loans is not “significant interference.”  Id.8  

Defendants cite, without elaborating on the purported legal significance, to a 2003 Office 

of the Comptroller of the Currency determination that a Georgia lending statute was preempted 

as to a National Bank.  Mem. at 14.  But OCC conclusions such as the one Defendants cite were 

legislatively rejected by the Dodd-Frank Act and are not entitled to more than Skidmore 

deference, and that deference is only extended to a finding of conflict, not a legal conclusion of 

preemption.  Lusnak, 883 F.3d at 1193.  See also 12 U.S.C. § 25b.  More importantly, and not 

acknowledged by Defendants, the OCC decision and other authorities cited by Defendants rely 

on the holding in Watters v. Wachovia Bank, N.A., that National Bank Act preemption extended 

 
8 In fact, the Complaint explicitly alleges that banks continue to make loans to New York borrowers but 
some firms “have removed loans made to borrowers in the Second Circuit from asset backed 
securitizations.” Compl. at ¶ 72. The Complaint also alleges that banks have continued to make loans in 
other states, such as Colorado, that are enforcing state usury laws against non-banks, and are merely 
excluding those loans from securitization pools. Compl. at ¶ 76, n.14. These well-pleaded facts must be 
accepted as true on a motion to dismiss, and Defendants’ attempt to adduce facts purporting to show that 
applying New York State usury law to Defendants would significantly interfere with a national bank’s 
powers (despite Madden’s clear holding to the contrary) is inappropriate for consideration on a motion to 
dismiss. See, e.g., Lotes Co, Ltd.. 753 F.3d 395 at 403; Fonte, 848 F.2d at 25. 
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to non-bank subsidiaries and agents.  Mem. at 7, 8, 12, 13, citing to Pac. Capital Bank, N.A. v. 

Connecticut, 542 F.3d 341, 352-53 (2d Cir. 2008) (quoting from Watters’ holding regarding 

subsidiaries).  Watters’ holding was abrogated by the Dodd-Frank Act, 12  U.S.C. § 25b(h).  The 

2003 OCC determination – whatever its significance – is no longer valid.  

3. Defendants’ Reliance on Krispin v. May Dept. Stores is Misplaced. 

Under the guise of citing to Madden, Defendants essentially ask the Court to ignore 

Madden and instead to follow a case the Madden court distinguished, Krispin v. May Dept. 

Stores, 218 F.3d 919 (8th Cir. 2000), a case involving a department store that created a bank and 

then assigned its credit card accounts to the bank, but purchased the receivables from the bank.  

Id. at 921-22.  This suggestion lacks merit.   

Despite the Defendants’ emphasis on Krispin, that case is not the controlling authority. 

Madden is more recent than Krispin and in any event is binding Second Circuit precedent.  

Moreover, the Second Circuit in Madden distinguished Krispin and suggested that its holding 

should not be given much weight.  Madden, 786 F.3d at 252-253 (“defendants and the District 

Court rely” on Krispin).  In declining to follow Krispin, as well as Munoz v. Pipestone Fin., LLC, 

513 F.Supp.2d 1076 (D.Minn. 2007), which itself relied on Krispin, the Second Circuit made 

clear that the allegation in Krispin that a national bank was the “originating entity” of the credit 

card debts at issue was of “no significance.” 786 F.3d at 252, n.2.  Instead, “the essential 

inquiry” is whether the application of state law would significantly interfere with the national 

bank’s exercise of its powers.  Id. at 252-53, n.2, n.3.   The Second Circuit opined that Krispin 

“would have come out the opposite way if the bank, notwithstanding that it originated the credits 

in question, had sold them outright to a new, unrelated owner, divesting itself completely of any 

continuing interest in them.”  Id.  Plaintiffs have alleged precisely this scenario – Defendants in 

this proceeding have purchased “all right title and interest in the receivables” as part of an 
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“absolute sale, conveying good title, free and clear of any liens, claims, encumbrances or rights 

of others from Capital One [Bank (USA) N.A.] to Funding.”  Compl. at ¶¶ 43-52.  There is no 

such assertion in the record of the Krispin decision.  

Third, the Second Circuit’s treatment of Krispin in Madden makes clear that the 

supposedly differentiating fact in Krispin was of no significance. The Second Circuit believed 

that the outcome of the “significant interference” inquiry required by the National Bank Act was 

clear even without Krispin, as it explained that the lack of retained account ownership merely 

provided “further support[ for] the conclusion that subjecting the defendants to state regulations 

does not prevent or significantly interfere with the exercise” of national banks’ powers. 786 F.3d 

at 252-253 (emphasis added).9  In other words, even if there had been retained account 

ownership, the Second Circuit would not have found “significant interference” with national 

bank powers.     

Fourth, Krispin and another Eighth Circuit case, Phipps v. FDIC, 417 F.3d 1006 (8th Cir. 

2005) (relying on Krispin without original analysis), both pre-date the Dodd-Frank Act and 

Congress’ determination to strip national bank subsidiaries and affiliates of National Bank Act 

preemption authority extended by Watters.  See 12 U.S.C. § 25b(h).  Both Krispin and Phipps 

involved issues of NBA powers as exercised by or in concert with subsidiaries, affiliates, and 

agents, issues that were reformed by Dodd-Frank. Under current law, Krispin and Phipps would 

likely have been resolved differently. 

 
9 In addition, the Madden court distinguished Phipps on the grounds that “the national bank was the entity 
that charged the interest to which the plaintiffs objected.” Madden, 786 F.3d at 253.  Phipps is 
distinguishable from this case for the same reason: Plaintiffs only challenge the interest charged on their 
receivables after those receivables were sold to Defendants. 
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Finally, Defendants’ reliance on Krispin is inseparable from their inadmissible factual 

claim that a national bank “owns” Peterson’s credit card account. Defendants’ factual allegation 

is not in the Complaint and thus cannot be considered at this stage of the litigation.  Even if 

Defendants’ factual claim were to be accepted, however, it would not matter given the facts 

actually alleged in the Complaint. The ownership of the underlying account—whatever that 

might in fact entail10—is irrelevant, because the Complaint alleges that the Bank no longer owns 

the specific debt on which interest is being charged by Defendants above the New York State 

usury limit.  As described repeatedly in the Complaint, the Bank has sold, transferred, and 

conveyed to Defendants “all right title and interest” in Plaintiffs’ and Class Members’ credit card 

receivables.  Compl. at ¶¶ 43, 44, 45, 46, 49, 50, 51, 52. 11  Defendants’ contracts provide that the 

transfer of credit card receivables “constitutes a sale, and not a secured borrowing for accounting 

purposes.” Compl. at ¶ 51. Thus, whatever account ownership means, the bank’s retention of 

account ownership does not mean that the bank, as the originating entity, retains an interest in the 

debts it has sold to third parties.  Indeed, the bank has expressly disavowed any interest in the 

debts, and the economic and legal structure of securitization depends on the complete separation 

of the debts from the bank’s assets for the purposes of insolvency law. Compl. at ¶¶ 33-34, 52.  

 
10 Again, ownership of the account is not pleaded in the Complaint, and it is not clear, absent discovery, 
what “ownership” of the account would actually entail; the term “ownership” is not self-explanatory in 
this context and a determination would require findings of fact, making a ruling based on ownership 
inappropriate at the motion to dismiss stage.  What rights does the bank retain in the receivables as 
“account owner” when it has clearly sold all interest in the receivables to the Defendants and disavowed 
all interest in the receivables? What rights does the bank have as account owner to modify or change 
interest rates on receivables already created? Are there some other rights the bank claims to have as 
account owner in receivables it no longer owns? Did the bank retain account ownership merely because 
Mastercard/Visa require their members to be FDIC insured and the Defendants (as non-banks) are not 
FDIC insured? These and many other factual questions raised by Defendants’ arguments about the bank’s 
“account ownership” are all inappropriate for determination on a motion to dismiss. 
11 Even the Prospectus attached to Defendants’ Memorandum as Exhibit 3 defines the Trust assets as 
receivables to which Defendants “have good and marketable title, free and clear of all liens and security 
interests.”  Mem. at Exhibit 3, p. 162. 
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Following the true and complete sale of all of the Bank’s interest in the receivables, it is 

Defendants, and not the bank, that are charging, taking and receiving the interest on Plaintiffs’ 

and Class Members’ debts.  Compl. at ¶¶ 7, 39, 66. Because the Bank has sold all “right title and 

interest” in the receivables to third parties, state law applies to those third parties, absent 

“significant interference” with a national bank’s powers.  Madden, 786 F.3d at 251.  The Second 

Circuit in Madden has already concluded there is no such significant interference. Id. 

Similarly, the bank remains free to “set” interest rates on accounts it owns.12  The 

Complaint only seeks to prevent subsequent non-bank debt purchasers from “charging, taking or 

receiving” interest above the New York limit.  The fact that a bank originated the debt and set 

the initial interest rate does not empower subsequent purchasers to ignore state law. Id. at 250-

253. 

C. The Purported “Valid When Made” Doctrine is Based on a Misreading of the 
Case Law and Was Rejected by the Second Circuit in Madden. 

Defendants assert that Plaintiffs’ usury claims against them fail under the purportedly 

“long-established” “valid when made” doctrine.  Mem. at 16-19.  Defendants would have the 

Court believe that the cases hold that a contract enforceable by the initial party is always 

enforceable by the party’s assignee, even if that assignee does not possess the same status (and 

concomitant rights as a result of that status) as the initial party.  This is simply not the case. 

National Bank Act preemption is not a contractual right that can be assigned like a covenant or 

warranty, but a personal privilege of a national bank qua national bank that is concomitant with 

and inseparable from an extensive federal regulatory scheme governing national banks.13 

 
12 As noted above, neither Defendants nor the Bank may increase interest rates, fees, or finance charges 
on outstanding balances such as the receivables at issue here. 15 U.S.C. § 1660i-1. 
13 Moreover, as noted in an amicus curiae brief filed by Professor Adam J. Levitin of the Georgetown 
University Law Center in a Colorado case involving the application of state usury law to a subsequent 
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Instead, the cases cited by Defendants merely establish the noncontroversial principle that 

in evaluating a contract for usury, the rate to be evaluated is the rate as set by the contract, and 

not the rate as altered by subsequent financial transactions that would alter the total interest paid.  

For example, in Gaither v. Farmers’ & Mechanics’ Bank of Georgetown, 26 U.S. (1 Pet.) 37 

(1828), a non-usurious note (transaction #1) was later pledged by the payee as collateral for an 

unrelated, usurious loan (transaction #2).  26 U.S. (1 Pet.) at 41.  The Supreme Court observed 

that “[T]he rule cannot be doubted, that if the [transaction #1] note [is] free from usury, in its 

origin, no subsequent usurious transactions respecting it can affect it with the taint of usury.”  

Id. at 43 (emphasis added).  In short, the case held that usury in transaction #2 does not impute 

usury to the separate transaction #1. Gaither did not hold that the lack of usury in transaction #1, 

where that lack of usury is based solely on powers specifically enumerated to one type of entity 

(a national bank), immunizes all subsequent purchasers of the same debt even where those 

subsequent purchasers are not the same type of entity (i.e., the subsequent purchasers are not 

national banks).14  The cases generally do not even touch on preemption or rate exportation 

under the National Bank Act. In fact, most pre-date the National Bank Act, and thus could not 

 
debt purchaser, the allegedly centuries old “valid when made” doctrine lacks any historical basis, but is 
instead a modern invention based on decontextualized phrases from older cases.  See Rent-Rite Super 
Kegs West, Ltd. v. World Business Lenders, LLC, Case No. 1:19-cv-01552-REB (D. Colo.), Amicus 
Curiae Brief of Professor Adam J. Levitin in Support of Appellant. Professor Levitin found: 

nothing approaching the claimed “valid-when-made” doctrine is to be found in cases, 
treatises, or scholarly articles that pre-date DIDA’s 1980 preemption provision, much less 
the 1864 NBA, such that this supposedly longstanding doctrine is not even mentioned by 
name prior to 2015, when it suddenly appeared as part of unsuccessful amicus curiae 
briefing by financial institution trade associations in support of the defendant debt buyer 
in the Madden litigation.   

Id.at 12.  See also Georgetown Prof. Slams ‘Valid-When-Made’ Rule as ‘Made Up’, Law360, Sept 25, 
2019 at https://www.law360.com/articles/1202708.   
14 Nor do the cases apply where, as here, usurious discounting in transaction #2 (the sale of the 
receivables to Defendants) is not alleged.   
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address rate exportation, which only became accepted as law with the Supreme Court’s 1978 

Marquette decision.  439 U.S. 299 (1978).  

Finally, Defendants’ argument ignores the fact that the Madden Court considered and 

rejected the concept underlying the purported “valid when made” rule: “The defendants argue 

that, as assignees of a national bank, they too are allowed under the NBA to charge interest at the 

rate permitted by the state where the assignor national bank is located – here Delaware.  We 

disagree.” Madden, 786 F.3d at 250 (emphasis added).15 

D. Defendants’ Debt Collection Cases Are Inapposite. 

Defendants offer a collection of misfit cases from the debt collection context, allegedly 

for the proposition that courts have rejected Plaintiffs’ view that Defendants’ purchase of 

receivables is legally comparable to the purchase of debts by debt buyers such as occurred in 

Madden.  Mem. at 14-16.  That is not an accurate depiction of the cases cited, none of which 

address the question of whether non-bank parties such as Defendants are permitted to ignore 

New York’s usury limit. 

The cases cited by Defendants include unreported decisions, such as Scott v. Bank of Am., 

580 Fed. App’x. 56 (3d Cir. 2014), cases brought by pro se litigants, Citibank (South Dakota), 

N.A. v. Carroll, 148 Idaho 254, 220 P.3d 1073 (Id. 2009), or both, Shade v. Bank of America, 

 
15 Judge Chen of the U.S. District Court for the Northern District of California recently dealt with an 
analogous question of whether federal preemption under the Home Owners’ Loan Act is conveyed when 
from a federal savings association when it sells a loan to an entity that is not a federal savings association.  
Surveying the landscape, Judge Chen concluded that the “current trend of court rulings” and “the most 
persuasive” is that the ability to preempt state law is personal to the originating entity and does not extend 
to subsequent buyers simply by virtue of assignment.  McShannock v. JP Morgan Chase Bank, N.A., 354 
F. Supp. 3d 1063, 1074-75 (N.D. Cal. 2018).  Plaintiffs note that defendants in McShannock have 
appealed to the Ninth Circuit Court of Appeals, seeking to overturn Judge Chen’s ruling, in part, citing 
the same cases and calling Madden “wrongly decided.”  Brief for Defendant-Appellant, No. 19-15899 (9th 
Cir. August 5, 2019) at n. 6. 
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2009 WL 5198176 (E.D. Cal. Dec. 23, 2009).16  The common theme is that the cases involve 

debtors facing collection who alleged not that the interest charged by subsequent debt buyers was 

subject to state law, but instead that the underlying debts themselves were unenforceable by the 

bank.  In many instances, the debtor sought to impose liability on the banks under the Fair Debt 

Collection Practices Act.  See, e.g., Davidson v. Capital One Bank (USA), N.A., 44 F. Supp. 3d 

1230, 1232, n.16 (N.D. Ga. 2014). 

These cases – some of which explicitly discourage their citation as authority – do not 

address the question raised by Plaintiffs.  Plaintiffs have not sued a national bank.  They have not 

alleged that a national bank cannot collect on their credit cards, or that their credit card 

agreements are unenforceable.  They have not alleged that a national bank cannot charge interest 

on unsecuritized receivables actually owned by the bank at rates allowed by state in which the 

bank is located.  Rather, Plaintiffs have sued only the non-bank Defendants that own their credit 

card debts, alleging that these Defendants are violating the New York usury limit by charging, 

taking and receiving interest on those debts that Defendants own and have been unjustly enriched 

in doing so.  None of these cases even considered, much less held, that state usury laws do not 

apply to entities such as Defendants by operation of the National Bank Act.  

E. Plaintiff May Proceed Under Multiple Causes of Action. 

Finally, Defendants argue that because a cause of action under N.Y. General Obligation 

Law § 5-501 and a claim for unjust enrichment can be based on similar conduct, Plaintiffs’ 

unjust enrichment claim should be dismissed.  New York courts, however, do not force a litigant 

to elect a single remedy if the complaint adequately states a claim.  Hochman v. LaRea, 789 

 
16 Citibank (South Dakota), N.A. v. Carroll, cited by Defendants as authority, involved both a pro se 
litigant and her non-lawyer husband, whom the Court noted had argued in motion hearings despite being 
engaged in the unauthorized practice of law.  148 P.3d at 260. 
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N.Y.S.2d 300, 301-302 (N.Y. App. Div. 2d Dept. 2005).   Moreover, equitable doctrines such as 

unjust enrichment may be appropriately invoked to remedy a lender’s misconduct that does not 

violate the specific prohibition of consumer protection laws.  For example, in De La Torre v. 

Cashcall, Inc., 422 P.3d 1004 (Cal. 2018), the California Supreme Court held that although the 

California Financial Code did not specify maximum interest rates on consumer loans of $2,500 

or more, plaintiffs could proceed with their unfair competition claims based on their allegation 

that the loans’ interest rates were unconscionable.  To the extent Plaintiffs are unable to obtain 

relief for Defendants’ wrongful conduct under the specific strictures of the state usury statute, 

they could obtain recovery under their unjust enrichment claim. 

V. CONCLUSION 

Defendants are not national banks and are not protected from Plaintiffs’ and the Class’ 

enforcement of state usury law and claims for unjust enrichment. For the reasons set forth herein, 

Defendants’ Motion to Dismiss should be denied. 
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I. INTRODUCTION 

As directed by the Court in its September 10, 2019 Minute Order, Plaintiffs hereby 

submit their opposition to the brief Amici Curiae of the Bank Policy Institute and the Structured 

Finance Association (together “Amici”) In Support of Defendants’ Motion to Dismiss (“Amicus 

Brief”).  The Amicus Brief is 25 pages of duplicative and spurious arguments, complemented by 

hyperbolic and unsupported factual speculation inappropriate for a motion to dismiss.  The 

Amicus Brief offers not a single new legal insight and should be disregarded in its entirety. 

Amici only offer two legal arguments, both of which were already fully briefed by 

Defendants.  Like Defendants, Amici first contend that Plaintiffs’ case is preempted by the 

National Bank Act, despite the fact that Defendants are not national banks.  Amicus Brief at 13-

19.  Amici then offer the same mis-reading of 19th century case law that Defendants advanced for 

the purportedly “two centuries” old (but in fact recently fabricated) “valid when made” doctrine.  

Amicus Brief at 19-20, Defendants Memorandum of Law in Support of Motion to Dismiss 

(“Mem.”) at 16-19. 

Like Defendants, Amici are wrong.   

Because Defendants are not national banks, they are not entitled to interest rate 

exportation under the National Bank Act, 12 U.S.C § 85 and they must instead comply with New 

York’s usury law.  The only legal question before the court, then, is whether applying New York 

law to Defendants would “prevent or significantly interfere” with a national bank’s exercise of 

its enumerated powers.  12 U.S.C. § 25b(b)(1)(B).  Binding precedent in this circuit, Madden v. 

Midland Funding, LLC, 786 F.3d 246 (2d Cir. 2015) – a case Amici want overturned – has 

already rejected Amici’s argument that potential impairments in the price or demand for loans on 

the secondary market is “substantial interference.”  The Motion to Dismiss should be denied. 
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II. STANDARD OF REVIEW 

“To survive a motion to dismiss, a complaint must contain sufficient factual allegations to 

state a claim for relief that is plausible on its face.”  Battaglia v. Quicken Loans, Inc., No. 18-

CV-1104, 2019 WL 430042, at *1 (W.D.N.Y. Feb. 4, 2019) (internal quotation marks omitted); 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007) (same). When considering a motion to 

dismiss, the complaint is to be construed liberally, and all reasonable inferences must be drawn 

in the plaintiffs’ favor. Chambers v. Time Warner, Inc., 282 F.3d 147, 152 (2d Cir. 2002).  “[A]ll 

well-pleaded allegations are assumed to be true and construed in the non-moving party’s favor.”  

Merrill v. Schell, 279 F. Supp. 3d 438, 442 (W.D.N.Y. 2017) (internal quotation marks omitted); 

see also Lotes Co., Ltd. v. Hon Hai Precision Indus. Co., 753 F.3d 395, 403 (2d Cir. 2014) 

(same).  Of particular importance here, “[f]actual allegations contained in legal briefs or 

memoranda” should be disregarded as “matters outside the pleading for purposes of Rule 12(b).”  

Fonte v. Bd. of Managers of Cont’l Towers Condo., 848 F.2d 24, 25 (2nd Cir. 1988). 

Defendants and Amici argue for dismissal based upon alleged preemption under the 

National Bank Act, an affirmative defense.  When “preemption cannot be easily determined from 

the pleadings,” a motion to dismiss based on preemption should be denied.  Drake v. Lab. Corp. 

of Am. Holdings, 458 F.3d 48, 66 (2d Cir. 2006) (quoting Abdu-Brisson v. Delta Airlines, Inc., 

128 F.3d 77, 84 (2d Cir. 1997) (reversing district court’s grant of motion to dismiss based on 

preemption)).  “Defendants… bear the burden of proof in establishing the affirmative defense of 

preemption.” Lusnak v. Bank of Am., 883 F.3d 1185, 1191 (9th Cir. 2018).   
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II. FACTUAL BACKGROUND 

As described in Plaintiffs’ Opposition to Defendants’ Motion to Dismiss (“Opp.”), 

Plaintiffs have advanced a strong yet simple case.  Plaintiffs are New York consumers that allege 

that Defendants have violated and continue to violate New York General Obligations Law § 5-

501by “charging, taking or receiving” interest from them at a rate above the 16% New York 

limit.  First Amended Complaint (“Compl.”) at ¶¶ 2, 7, 29, 39, 66.  

Plaintiffs and the Class incurred debt pursuant to credit card loans.  Id. at ¶¶ 7, 10, 15, 20, 

31, 41.  The loans of Plaintiffs and the Class were “generally” originated by affiliates of Capital 

One Financial Corporation, but likely include other originators.  Id.at ¶ 39, Opp. at 3 and n.2.  

The originating entities subsequently sold “all right, title and interest, whether now owned or 

hereafter acquired, in, to and under” the credit card receivables on Plaintiffs’ and Class 

Members’ loans to Defendant Capital One Funding, LLC (“Funding”). Compl. at ¶¶ 40-46. This 

sale “constitute[d] an absolute sale, conveying good title, free and clear of any liens, claims, 

encumbrances or rights of others, from Capital One to Funding.”  Id. at ¶ 45 (emphasis added).  

At that point, the Bank ceased to own the receivables or the right to collect interest on them for 

its own account. 

Funding entered into a separate agreement with the Capital One Master Trust through its 

trustee (“Master”), pursuant to which Funding “sell[s], transfer[s], assign[s], set[s] over and 

otherwise conveys” to Master “all right, title and interest, whether [then] owned or hereafter 

acquired, in, to and under” all of the loan payments (i.e., receivables) Funding acquires. Id. at 

¶ 49. Indeed, the transfer of the receivables at issue in this case “constitute[d] a sale, and not a 

secured borrowing for accounting purposes.” Id. at ¶ 51.  Master has issued a collateral 

certificate to Defendant Capital One Multi-Asset Execution Trust (“COMET”) representing an 
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undivided interest in Master.  Id. at ¶¶ 54-56. COMET issues securities against the payments to 

Master made by Plaintiffs and Class Members.  Id.  Because COMET and Master are special 

purpose entities with no employees, they contractually hire a servicer to manage the debts that 

they have purchased and which they now own, including sending billing statements and 

collecting payments from Plaintiffs and class members.  Id.at ¶¶ 58-59.  The servicer is paid fees 

and expenses by Defendants for these billing and collections services.  Id.  

None of the Defendants – neither Funding, nor Master, nor COMET – is a bank.  Id. at 

26. 

Through these agreements, Defendants Funding, Master and COMET make clear that 

they (and not any bank) have full control and legal rights concerning the receivables at issue in 

this lawsuit.  Having acquired full ownership of Plaintiffs’ and Class Members’ receivables 

transferred to Master via Funding, and therefore the full right to charge and receive Plaintiffs’ 

and Class Members’ interest payments on those receivables, Master and COMET charge, take 

and receive payments from Plaintiffs and Class Members at interest rates exceeding the state 

usury limit.  Id. at ¶¶ 2, 39, 65-66, 87, 90.  

Acting on behalf of themselves and a class of others similarly situated, Plaintiffs sued 

Funding, Master (by and through its trustee, Defendant The Bank of New York Mellon), and 

COMET, alleging that they violated New York’s usury statute by “directly or indirectly, 

charg[ing], tak[ing] or receiv[ing]” interest above the state’s 16% limit. Id. at ¶¶ 2, 7, 66.  

Plaintiffs seek a declaration that Defendants cannot collect interest above that limit, and 

disgorgement of sums paid in excess of the usury limit by Class Members under New York 

General Obligation Law §§ 5-511 and 5-513, as well as through their unjust enrichment claim.  

Id. at ¶¶ 86-92.  Plaintiffs have not sued any bank, nor sought any relief against any bank.  Id. 
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III. ARGUMENT 

A. Amici’s Factual Assertions Regarding the Structure of Securitizations 
Illustrate Why the Motion Should be Denied. 

Amici devote considerable time in their brief to outlining facts regarding what they allege 

to be the “Structure of Securitizations.”  Amicus Brief at 3-8.  Plaintiffs believe these factual 

assertions have no place in a 12(b)(6) Motion to Dismiss and must be disregarded.  Fonte, 848 

F.2d 24 at 25.  Even if Plaintiffs’ request is denied, and these assertions are considered at this 

stage, the assertions only bolster Plaintiffs’ view that the Motion is meritless. 

Amici’s assertions reinforce the essential fact that requires dismissal of the Motion – 

Defendants, and not any national bank, own the debts of Plaintiffs and Class members.  In the 

First Amended Complaint, Dkt. No. 34 (“Compl.”), Plaintiffs outlined the credit card 

securitization process generally (Compl. at ¶¶ 31-38) and Defendants’ credit card securitization 

process (Id. at ¶¶ 39-66).  Plaintiffs alleged, based on Defendants’ own documents, that 

Defendants acquired “all right, title and interest” to the Plaintiffs’ debt payments, the credit card 

receivables.  Id.at ¶¶ 34, 38, 44, 48-52.  Because Defendants own “all right, title and interest” in 

the receivables, it is Defendants, and not any bank, that “charge, collect and receive” interest 

from Plaintiffs and Class members in violation of New York’s usury limit.  Id.at ¶¶2, 7, 29-30, 

66.  Amici agree:   

The purpose of selling the receivables to the depositor before they are securitized 
is to separate legally (i.e., isolate) the receivables from the originating financial 
institution, as securitization investors are looking to take on the risk and reward of 
the performance of the specific securitized assets, but not the credit risk of the 
originating bank or sponsor.  
 

Amicus Brief at 4.  Because the credit card receivables have been sold in their entirety – 

“separate[d] legally” in Amici’s parlance – they are not “loans owned or controlled” by the 

originating entity or bank as Defendants would have the Court believe.  Mem. at 1.  The bank no 
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longer has any interest in the loans, so much so that they are beyond the reach even of the FDIC 

in the event of “the sponsor’s potential insolvency.”  Amicus Brief at 5; see also, Compl. at ¶¶ 34, 

37, 52, 57. 

Amici similarly underscore another important fact that contradicts Defendants’ own 

improper factual assertions in Defendants’ brief.  Defendants stated categorically that “Plaintiffs 

opened credit card accounts with Capital One Bank.”  Mem. at 2.  But as articulated in Plaintiffs’ 

Opposition to the Motion to Dismiss, the case is brought on behalf of a Class of New York 

borrowers whose debts are paid to the Defendants (without any reference to the entity that 

originated the credit card accounts).  Opp. at 3, n.2.  This is a Class that “likely includes 

borrowers who never ‘opened credit card accounts with Capital One Bank’ because Funding and 

Master acquire portfolios of credit card receivables from lenders other than Capital One Bank.  

Id.  (citing to Defendants’ Exhibit 3, Prospectus, at 59).  While this well-pleaded allegation must 

be accepted as true on a motion to dismiss, Amici nevertheless confirm it: “The sponsor is 

typically the originating bank itself, but can also be an originating bank’s affiliate or another 

entity that has purchased receivables from the originating bank.”  Amicus Brief at 4 (emphasis 

added). 

While the majority of Amici’s factual allegations regarding the structure of securitization 

are consistent with the allegations in the Complaint (which, again, must be accepted as true on a 

motion to dismiss, even when considering an amicus curiae memorandum).  However, Amici’s 

factual allegations also include an allegation regarding the “transferor’s interest” that, while 

irrelevant to Plaintiffs’ case, should be clarified and corrected.  As Amici suggest, the Dodd-

Frank Act requires a securitizer to “retain an economic interest in a portion of the credit risk” it 

transfers to third parties as part of securitization.  15 U.S.C. §78-o-11(b)(1), Amicus Brief at 5-6, 
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n.7, 16.  But in their brief, Amici conflate the roles of securitization “transferor” and “sponsor” 

for this skin-in-the-game requirement.  Amicus Brief at 5, 16.  In fact, as described in the 

Complaint, the “sponsor” is a bank, but the “transferor” is not.  Compl. at ¶ 40-41.  In this case, 

the “transferor” who retains the economic interest is Defendant Funding, not any bank.  The 

Prospectus attached as Exhibit 3 to the Defendant’s Motion to Dismiss makes this abundantly 

clear: “The Master Trust Transferor Interest, which is owned by Capital One Funding…”  

Prospectus at 83.  Plaintiffs do not consider the transferor’s interest, owned by Defendant 

Funding, to have any bearing on the issues in this litigation or the instant Motion.  Because Amici 

attempt to argue otherwise, it is important to note that Defendant Funding, and not any bank, 

retains that economic interest in the trust.      

B. Amici’s Speculation About Market Behavior Is Irrelevant. 

In their Opposition to Amici’s Motion for Leave to File, Plaintiffs urged the Court to deny 

the motion because Amici unambiguously sought to introduce facts outside the Complaint into 

the 12(b)(6) briefing, despite the clear prohibition on such information.  Letter Brief, Dkt. 29, at 

2 (citing Global Network Comms, Inc. v. City of New York, 458 F.3d 150, 155 (2d Cir. 2006).  

Amici have done exactly that, filing a brief rife with sweeping, hyperbolic factual assertions and 

speculation about the assured destruction of the U.S. financial system if the Motion to Dismiss is 

not granted.  See Amicus Brief at 20-24 (“[i]f Plaintiffs’ claims are allowed to continue … the 

availability of credit in the Second Circuit – and potentially beyond – is likely to deteriorate 

further”).   

There are contrary views, to be sure, about the economic effects of relieving thousands of 

hard-working New York residents from the withering economic hardship that comes with an 

interest rate of 25.15%.  Compl.at ¶ 11 (alleging that Mr. Cohen pays at least 25.15% interest on 

his loan).  But these views are appropriate for a policy debate in the New York General 
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Assembly regarding the wisdom of New York’s law.  They are utterly inappropriate for a 

12(b)(6) legal argument.  Plaintiffs will not be baited into a conjectural fact debate with these 

non-parties because that is simply irrelevant to whether Plaintiffs have stated a claim on which 

relief can be granted.1   

C. The National Bank Act Does Not Preempt Plaintiff’s Claims Against 
Defendants, Which Are Not Banks. 

Amici make the categorical assertion that courts have “unanimously” agreed that 

securitization does not affect preemption of state usury laws, Amicus Brief at 13, and yet do not 

cite a single case with that holding.  Instead, they reiterate and duplicate the same insufficient 

arguments and strategies offered by Defendants; they cite to Madden but in effect ask it to be 

ignored, and then cite debt collection cases as holding far more than they actually do.  The 

Amicus Brief does not advance any legal arguments beyond those advanced by Defendants.  As 

explained in Plaintiffs’ Opposition to Defendants’ Motion to Dismiss, binding Second Circuit 

precedent directs that the Motion to Dismiss should be denied. 

1. Madden Rejected Defendants’ Claim of NBA Preemption. 

Just as Defendants did in their brief, Amici ostensibly cite to the appropriate Second 

Circuit authority, Madden, but in reality ask the Court to follow an outdated Eighth Circuit case 

the Madden court distinguished, Krispin v. May Department Stores Co., 218 F.3d 919 (8th Cir. 

2000).  As Plaintiffs state in their Opposition, reliance on Krispin is misplaced.  Opp. at 16-19. 

 
1 Some of Amici’s speculation can even be disproven as a matter of law. The Amicus Brief 
mentions “mortgage backed securities.”  Amicus Brief at 12.  Yet no ruling in this case implicates 
mortgage markets—by far the largest securitization market—because there is a separate statutory 
provision exempting first lien mortgages and all FHA-insured mortgages from state usury 
laws.  See 15 USC 1735f-7 (preemption of state usury laws for FHA-insured mortgages), 15 
U.S.C. § 1735f-7a (preemption of state usury laws for all first lien mortgages).  
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Plaintiffs cited a litany of reasons that Madden, and not Krispin, governs the issue at 

hand.  Madden is the controlling authority.  It is the more recent case, and the holding of the 

Second Circuit, as opposed to the older Eighth Circuit case.  Opp. at 16.  Moreover, the Second 

Circuit distinguished Krispin; it did not cite to that case or endorse its holding.  Id.  Significantly, 

Krispin is among the cases that find that a non-bank corporation’s conduct is protected by a 

national bank affiliate’s National Bank Act preemption.  Krispin, 218 F.3d at 923 (noting that the 

bank at issue was a “wholly-owned subsidiary of the store” defendant).  But the Dodd-Frank Act 

reformed the law in this respect in 2010, overturning that holding in Watters v. Wachovia, 550 

U.S. 1 (2007), and holding that affiliates and agents of national banks only enjoy the same status 

as any other non-bank entity in regard to preemption of state consumer protection laws.  12 

U.S.C. § 25b(h). 

Most critically, Amici mischaracterize the way that Madden dealt with Krispin and ignore 

the factual allegations in this case.  It is not accurate to claim that in Madden, “the Second 

Circuit has clearly indicated that NBA preemption applies to situations where the originating 

bank retains some relationship to the loan.”  Amicus Brief at 15.  Rather, the Second Circuit 

noted that “the fact that the bank was described as the originating entity had no significance” and 

Krispin “would have come out the opposite way if the bank, notwithstanding that it originated 

the credits in question, had sold them outright to a new, unrelated owner, divesting itself of any 

continuing interest in them.”  Madden, 786 F.3d at 252 n.2 (emphasis added) (internal quotation 

marks omitted).  Here, as was the case in Madden, the originating entities have sold “all right, 

title and interest” in the loan payments at issue.  Compl. ¶¶ 43-52.  Amici themselves 

acknowledge that in this case, the “receivables are severable from the underlying credit card 

account,” and that the sale of the receivables functions to “separate legally (i.e., isolate) the 
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receivables from the originating financial institution.”  Amicus Brief at 4.  This outright sale is so 

complete that the debt payments cannot be clawed back into the bank’s bankruptcy or FDIC 

receivership.  Id., Compl. at ¶33.  Under the facts as alleged by Plaintiffs – which must be 

accepted as true – there simply is no ongoing role for an originating bank in the receivables it has 

sold.2   

2. Neither Amici nor Defendants Have Shown That Defendants’ 
Compliance With New York Law Would Prevent or Substantially 
Interfere with a National Bank’s Exercise of Its Powers. 

Defendants and Amici devote so much energy to a non-binding case, and to the 

extraneous facts that they believe help make that case relevant, that it bears reminding the Court 

of the actual legal standard that applies to the issue of preemption presented on this Motion to 

Dismiss.  Because Defendants are not national banks entitled to “export” interest rates under 12 

U.S.C. § 85, the only basis for preempting application of New York Gen. Obl. § 5-501 would be 

a conclusion as a matter of law that doing so “prevents or significantly interferes with the 

exercise by the national bank of its powers.”  12 U.S.C. § 25(b)(1)(B).  That is the standard 

according to the United States Code as clarified by the Dodd-Frank Act.  Public Law 111-203 

§1044(a); 124 Stat. 1376, 2015 (2010).  That is the standard according to the United States 

Supreme Court in Barnett Bank of Marion County, N.A. v. Nelson, 517 U.S. 25 (1996).  That is 

the standard applied by the Second Circuit Court of Appeals in Madden.  786 F.3d at 250.  It is a 

standard that was not applied, analyzed, cited, or even mentioned in Krispin. 

 
2 Amici cite to the Dodd-Frank Act’s “skin-in-the-game” risk retention requirement, suggesting that this 
requirement leads to a bank having an ongoing relationship with the receivables after they are sold.  
Amicus Brief at 16.  As described above, that is factually incorrect.  In this matter, Defendant Funding, 
and not any bank, owns the Transferor Interest in Defendant Master.  Prospectus at 83.  This false factual 
assertion is simply more proof that the Amicus Brief raises matters not properly before the Court on a 
12(b)(6) motion to dismiss for failure to state a claim. 
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It is important that the Court recognize and reject any attempts at moving the goalposts 

and lessening the standard for preemption here: application of the law at issue must “prevent or 

significantly interfere[] with the exercise by the national bank of its powers.”  Id.  Amici write 

that applying state law to non-banks such as Defendants could “significantly impair lending 

markets.”  Amicus Brief at 20.  That is an absurdly speculative assertion, but it is also not the 

legal standard.  Similarly, Defendants assert, citing pre-Dodd Frank cases, that the “level of 

interference that gives rise to preemption under the NBA is not very high.”  Mem. at 9 (citing 

Monroe Retail, Inc. v. RBS Citizens, N.A., 589 F.3d 274, 283 (6th Cir. 2009).  See also, Mem. at 

13 (alternatively describing the legal standard as “significantly burden and interfere” or “curtail 

authorized national bank activities,” citing Pac. Capital Bank, N.A. v. Connecticut, 542 F.3d 341, 

352 (2d Cir. 2008).  These are misstatements of the law that the Court has to apply.  For a state 

consumer protection law to be displaced, it must “prevent or significantly interfere” with the 

bank’s exercise of its powers – a higher standard of conflict than “conditioning, impairing, or 

obstructing.”  See Lusnak v. Bank of Am., N.A., 883 F.3d 1185, 1194, n. 4 (9th Cir. 2018) 

(rejecting OCC rule that employed a broader rule of preemption) (cert. den. 139 S. Ct. 567 

(2018)).  Defendants bear the burden of meeting this high standard.  Id.at 1191. 

Defendants have not met this burden, even with the aid of Amici.  As explained in the 

Opposition, the fact that a state law could “decrease the amount a national bank could charge for 

its consumer debt in certain states” is legally insufficient to constitute “significant interference.”  

Madden, 786 F.3d at 251, cited in Opp. at 11-12.  Amici attempt a semantic variant, suggesting 

that the state law would significantly interfere with a bank’s purported power to “make and 

securitize loans,” Amicus Brief at 17, but offer not a single case upholding that assertion or 

distinction.  Plaintiffs’ Complaint makes clear that from the national bank’s perspective, these 
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loans have been sold – “separate[d] legally ” from the bank, to use Amici’s words – just as was 

the case in Madden.  Comp. at 44, 45, 47-50 (transfer of receivables is “an absolute sale, 

conveying good title, free and clear of any liens, claims, encumbrances or rights of others.”).  

Having failed to meet the substantial burden of showing that, as a matter of law, applying New 

York law to these non-bank Defendants “prevents or significantly interferes with the exercise by 

the national bank of its powers,” the Motion to Dismiss must be denied. 

3. Amici’s Fair Debt Collection Practices Act Cases are Inapposite.  

In another duplication of Defendants’ brief, Amici attempt to cite to debt collection cases 

in which debtors sought to use evidence of securitization in an effort to declare their credit card 

agreements unenforceable and create liability for banks as debt collectors.  As described in 

Plaintiffs’ Opposition, these “misfit cases” do not stand for the broad proposition for which they 

are offered, and most have attributes that suggest their holdings should not be cited to other 

courts.  Opp. at 21-22.  Amici’s citation to such authorities should similarly be disregarded.  Scott 

v. Bank of Am., 580 Fed. Appx. 56 (3rd Cir. 2014) is an unreported decision upholding dismissal 

of Fair Debt Collection Practices Act claims, which noted that under the applicable agreements 

the defendant bank would have owned the receivables in any event.  Scott, 580 Fed. Appx 56 at 

57.  Willard v. Bank of Am., 204 F. Supp. 3d. 829 (E.D. Pa. 2016) was another Fair Debt 

Collection Practices Act Case raised by the same attorney in the same circuit as Scott, and was 

rejected on the basis of Scott.  204 F. Supp. 3d. at 833-34.  Neither case even contains the words 

“National Bank Act” or “preemption.”  They are idiosyncratic cases that are explicitly not to be 

used as authority, and are irrelevant in any event to the arguments raised by this Motion. 
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D. The Purported “Valid When Made” Doctrine is Based on a Misreading of the 
Case Law and Was Rejected by the Second Circuit in Madden. 

In another redundant line of argument, Amici cite to 18th Century cases for the 

proposition that loans “cannot become usurious by reason of any subsequent transaction.  Amicus 

Brief at 19.  This argument was raised by Defendants, Mem. at 16-19, and by Amici in the 

Madden appellate briefing and in a campaign to propagate the “valid when made” myth in courts 

around the country.  See Opp. at 19-21.  The argument is based on selective misreadings and 

quotations of antiquated cases, and offers no support for dismissal based on alleged National 

Bank Act preemption. 

As described in Plaintiffs’ Opposition, the cases cited and quoted (by Defendants, Amici 

and in some mistaken instances by courts) often pre-date the National Bank Act, and therefore 

did not and could not address the issue of rate exportation or preemption of state law.  Opp. at 

20-21.  Prior to the National Bank Act, state usury laws applied to all parties. Therefore, these 

cases could not have addressed, and in fact did not address, whether the inapplicability of state 

usury laws based solely on an entity’s status as a national bank is transferrable from the national 

bank to a non-bank party. 

Instead, these cases generally dealt with the effect of discounts when notes were sold or 

endorsed for less than a note’s face value.  For example, in Munn v. Commission Co., 15 Johns. 

44, (N.Y. Sup. Ct. 1818), cited by Amici at 19, the Court found that “a bill, free from usury, in its 

concoction, may be sold at a discount, by allowing a purchaser to pay less for it than it would 

amount to at the legal rate of interest, for the time the bill has to run.”  Id. at 55.  The issue in 

Munn had nothing to do with exporting state usury laws, or federal preemption of state law, and 

only addressed the appropriate rate of interest to use in application of state usury law.  This is 

true of all the historical cases cited by Amici.  See Rice v. Mather, 3 Wend. 62, 64-65 (N.Y. Sup. 
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Ct. 1829) (purchase of a note for less than face value does not invalidate note); Tuttle v. Clark, 4 

Conn. 153, 157 (1822) (holder of note “had a right to sell at a discount”); Knights v. Putnam, 20 

Mass. (3) Pick. 184, 185 (1825) (“maker of a note is not affected by a usurious agreement 

between the indorser and indorsee”).    

Amici do not acknowledge the fact that the Madden Court considered and rejected the 

concept underlying the purported “valid when made” rule: “The defendants argue that, as 

assignees of a national bank, they too are allowed under the NBA to charge interest at the rate 

permitted by the state where the assignor national bank is located – here Delaware.  We 

disagree.” Madden, 786 F.3d at 250 (emphasis added).  Indeed, as noted in Plaintiffs’ 

Opposition, it appears that the very notion of a “valid when made” doctrine was manufactured by 

these same Amici in an effort to have the Madden decision reversed on appeal.  Opp. at n. 20 

(“this supposedly longstanding doctrine is not even mentioned by name prior to 2015, when it 

suddenly appeared as part of unsuccessful amicus curiae briefing by financial institution trade 

associations” in the Madden litigation). 

 

V. CONCLUSION 

Defendants are not national banks and are not protected from Plaintiffs’ and the Class’ 

enforcement of state usury law and claims for unjust enrichment. For the reasons set forth herein, 

Defendants’ Motion to Dismiss should be denied. 
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